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PREFACE. 


It  was  suggested  to  the  Author  some  time  since  that 
there  was  a  necessity  for  a  work  on  Equity  Practice  in 
Pennsylvania. 

This  casual  observation  took  root,  and  the  result  has 
been  an  attempt  to  produce  the  desired  book. 

It  will  fall  far  short  ofth^  Practitioner's  expectation, 
for  it  has  many  deficiencies. 

The  fact  that  it  was  compiled  under  many  adverse  cir- 
cumstances is  but  a  poor  apology  for  its  manifold  faults. 

Yet  with  all  this  confession  there  comes  the  hope  that 
some  toiler  up  the  rough  hard  hill  of  law  may  find  his 
burden  lightened  and  his  path  smoother  for  these  poor 
efforts  to  assist  him. 

With  this  inspiration,  and  invoking  for  it  the  Charity 
which  covers  a  multitude  of  faults  ;  the  work  is  respectfully 
dedicated  to  a  profession  which  has  ever  been  loved  and 
honored  by  the 

AUTHOR. 
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CHAPTER  I. 

HISTORY  OF  EQUITY  IN  PENNSYLVANIA. 

§  5025.    Jealousy  against  Chancery. 

It  is  well  known  that  in  Pennsylvania  there  was  for 
many  years  a  jealousy  against  a  court  of  chancery.  The 
following  sketch  of  the  growth  of  Equity  Powers  in  this 
State  is  condensed  from  Hazzard's  Annals,  from  the  Reports, 
and  from  two  able  Essays  written  on  this  subject  by  Mr. 
Laussat  and  Mr.  William  Henry  Rawle. 

§  5026.    Penn's  Charter. 

March  4,  1681,  Charles  the  Second  granted  his  charter  to 
William  Penn,  of  the  Province  of  Pennsylvania.  The  6th 
section  declared  that  the  proprietor  should  have  power, 
inter  alia :  "to  do  all  and  every  other  thing  and  things 
which  unto  the  complete  establishment  of  justice  unto  courts 
and  tribunals,  forms  of  judicature  and  manner  of  proceed- 
ings do  belong,  although  in  these  presents  express  luention 
be  not  made  thereof  ;  and  by  judges  by  them  delegated,  to 
award  process,  hold  pleas,  and  determine  in  all  the  said 
courts  and  tribunals,  all  actions,  suits  and  causes  whatso- 
ever, as  well  criminal  as  civil — personal,  real  and  mixt." 
Before  this,  in  1676,  Sir  Edmund  Andross  granted,  in  New 
York,  an  injunction  to  stay  execution  on  a  judgment  in  the 
Court  of  New  Castle,  upon  security  being  given,  "  and  all 
proceedings,  writings  and  proofs  to  be  transmitted  to  New 
York  for  a  final  determination  in  Equity."  (Hazzard's 
Annals  of  Pennsylvania,  424.) 

g  5027.    The  Great  Law. 

The  "  Great  Law  "  provided  further,  that  in  every  county 
1  1 
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there  should  be  one  court  erected,  to  which  the  inhabitants 
thereof  might  every  month  repair  for  justice  ;  from  this  lay 
an  appeal  to  the  Provincial  Court,  composed  of  not  less  than 
five  judges,  who  should  hold  quarterly  sessions  ;  and  from 
this  court  an  appeal  lay  to  the  Provincial  Council,  which 
was  the  "last  jurisdiction."     (Dec.  10,  1682.) 

In  Penn's  letter  to  "  the  Free  Society  of  Traders,"  he 
speaks  of  the  Indian  as  not  "disquieted  with  bills  of  lading 
and  exchange,  nor  perplexed  by  Chancery  suits  ; "  he  adds 
that,  "  to  prevent  lawsuits,  there  are  three  peacemakers, 
chosen  by  every  county  court,  in  the  nature  of  common 
arbitrators,  to  hear  and  end  differences  between  man  and 


§  5028.    Bills  of  1684. 

In  1681,  two  bills  were  passed.  No.  156  provided  that 
monthly  and  quarterly  sessions  be  held  in  every  county  by 
the  respective  justices,  and  that  each  quarter  sessions  be  as 
well  a  court  of  equity  as  law,  concerning  any  judgment 
given,  in  cases  by  law  capable  of  trial  in  the  respective 
county  sessions  and  courts.  No.  158  established  a  provin- 
cial court,  consisting  of  five  judges,  who  should  try  causes 
as  well  criminal  as  civil,  both  in  law  and  equity,  not  deter- 
minable by  the  respective  county  courts. 

The  judges  of  this  court  were  commissioned  by  Penn  on 
the  4th  of  August,  1684,  a  few  days  before  he  sailed  for 
England. 

§  5029.    Act  of  1690. 

In  1690,  an  act  was  passed,  conferring  civil  and  criminal 
jurisdiction  on  the  proper  county  courts,  to  be  held 
quarterly,  "which  county  courts  shall  he  courts  of 
equity,  etc." 


§  5030.    Act  of  1701. 

In  ITOl,   another  act  was  passed,  providing  that   the 
judges  of  the  Common  Pleas  should  have  full  power  to 
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hear  and  decree  all  such  matters  and  causes  of  equity  as 
should  come  before  them. 

An  appeal  in  equity  lay  to  the  Supreme  Court. 

§  5031.    Act  of  1710. 

Governor  Evans,  who  is  described  as  very  unpopular,  was 
succeeded  in  1708  by  Governor  Gookin,  who  has  left  a  better 
record.  Under  his  administration,  in  1710,  another  "  Act 
for  establishing  courts  of  judicature  "  was  passed.  Its 
equity  powers  were  not  vested  in  the  governor.  A  court 
of  equity  was  to  be  held  by  the  Common  Pleas  judges  four 
times  a  year  in  every  county,  ' '  observing,  as  near  as  may 
be,  the  rules  and  practice  of  the  High  Court  of  Chancery 
in  Great  Britain." 

An  appeal  lay  from  the  decrees  of  these  courts  to  the 
Supreme  Court,  which  was  constituted,  for  this  purpose,  a 
court  of  equity  in  every  county  of  the  province. 

§  5032.     Act  of  1715. 

Later,  in  171.5,  "  a  supreme  or  provincial  court  of  law 
and  equity  was  established,  which  had,  in  general  terms, 
authority  to  hold  pleas  in  equity." 

§  5033.    Act  of  1719. 

In  1717,  William  Keith  became  governor.  Penn  died  in 
1718,  and  in  1719,  the  Act  of  1715  was  repealed. 

§  5034.    Resolution  of  May,  1720. 

In  May,  1720,  a  resolution  was  passed  by  the  House  that, 
"for  the  present  the  governor  be  desired  to  open  and  hold 
a  court  of  equity  for  the  province,  with  the  assistance  of 
such  of  his  council  as  he  shall  think  fit,  except  such  as  have 
heard  the  cause  in  any  inferior  court." 

"I  think  it  not  an  ignorant  prejudice,"  said  a  late  chief 
justice,  "  but  high  political  wisdom,  which  caused  our  an- 
cestors to  refuse  a  court  of  chancery  any  place  among  their 
judicial  institutions.     The  men  who  founded  this  Common- 
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wealth,  who  built  up  her  reputation,  achieved  her  liberties 
and  settled  her  laws,  knew  very  well  the  amount  of  good 
and  evil  that  such  a' court  had  done  elsewhere,  and,  upon 
sound  and  deliberate  judgment,  they  repudiated  it  as  far 
as  they  could.  The  administration  of  law,  blended  and 
mixed  with  equity  principles,  was  a  happy  conception.  It 
was  no  bungling  substitute,  but  a  most  admirable  improve- 
ment of  both  legal  and  chancery  practice. " 

In  the  early  case,  in  1768,  of  Swift  v.  Hawkins,  1  Dallas, 
17,  the  plaintiff  opposed  the  introduction  of  evidence  to  show 
want  of  consideration  of  a  bond.  Chief  Justice  Allen 
remarked  that  there  being  no  court  of  chancery  in  our 
province,  it  was  necessary,  to  prevent  a  failure  of  justice, 
to  admit  the  defense,  and  he  added  that  he  had  known  this 
to  be  the  constant  practice  of  the  courts  of  the  province 
for  thirty-nine  years  past. 

§  5035.    Constitution  of  1776. 

The  Constitution  of  1776  gave  to  Pennsylvania  courts 
the  powers  of  a  court  of  chancery  so  far  as  related  to  the 
perpetuation  of  testimony,  the  obtaining  of  evidence  from 
places  not  within  the  State,  the  care  of  persons  and  estates 
of  those  non  compotes  mentis,  "and  such  other  powers  as 
may  be  found  necessary  by  future  general  assemblies,  not 
inconsistent  with  the  Constitution." 

§  5036.    Constitution  of  1790, 

In  framing  the  Constitution  of  1790,  the  question  of 
chancery  powers  and  of  a  separate  court  of  chancery 
arose. 

It  resulted  in  the  adoption  of  this  clause  :  "  The  Legis- 
lature shall  vest  in  the  said  courts  such  other  powers  to 
grant  relief  in  equity  as  shall  be  found  necessary,  and  may, 
from  time  to  time,  enlarge  or  diminish  those  powers,  or 
vest  them  in  other  courts,  as  they  shall  judge  proper  for 
the  administration  of  justice." 

This  power  to  establish  a  court  of  chancery  was  never 
exercised. 
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g  5037.    Grant  of  Chancery  Powers. 

In  addition  to  the  powers  above-mentioned  the  following 
were  subsequently  conferred  : 

The  control,  removal  and  discharge  of  trustees,  and 
the  appointment  of  trustees  and  settlement  of  their  ac- 
counts ; 

The  supervision  and  control  of  all  corporations,  other 
than  those  of  a  municipal  character,  and  unincorporated 
societies  or  associations  and  partnerships  ; 

The  care  of  trust- moneys  and  property,  and  other 
moneys  and  property  made  liable  to  the  control  of  the  said 
courts. 

It  was  believed  that  the  union  of  a  court  of  chancery  with 
existing  courts  of  law — as  was  the  case  with  the  Court  of 
Exchequer  in  England,  and  was  and  is  the  case  in  the 
Circuit  Court  of  the  United  States — was  not  advisable. 

The  common-law  courts  continued  to  administer  equi- 
table principles  through  the  medium  of  common-law  forms 
as  theretofore,  hut  luith  the  addition  of  chancery  forms  and 
materials  in  the  specified  cases. 

To  the  Supreme  Court  when  sitting  in  banc  in  Phila- 
delphia, and  to  the  Court  of  Common  Pleas  of  that  county, 
jurisdiction  was  given  of  a  court  of  chancery  so  far  as 
related  to — 

1.  The  supervision  and  control  of  partnerships,  and 
corporations   other   than   municipal   corporations ; 

2.  The  care  of  trust-moneys  and  property,  and  other 
moneys  and  property  made  liable  to  the  control  of  the  said 
courts  ; 

3.  The  discovery  of  facts  material  to  a  just  determina- 
tion of  issues  and  other  questions  arising  or  depending  in 
the  said  courts  ; 

4.  The  determination  of  rights  to  property  or  money 
claimed  by  two  or  more  persons  in  the  hands  or  possession 
of  a  person  claiming  no  right  of  property  therein  ; 

5.  The  prevention  or  restraint  of  the  commission  or 
continuance  of  acts  contrary  to  law  and  prejudicial  to  the 
interests  of  the  community  or  the  rights  of  individuals  .; 
and 


6  HISTORY   OP   EQUITY   IN   PENNSYLVANIA. 

6.  The  affording  specific  relief  where  a  recovery  in 
damages  would  be  an  inadequate  remedy. 

In  the  spring  of  1840,  jurisdiction  was  given  to  the 
Supreme  Court,  sitting  in  Philadelphia  County,  and  to  the 
Court  of  Common  Pleas,  in  Philadelphia,  in  all  cases  over 
which  courts  of  chancery  entertained  jurisdiction  on  the 
grounds  of  fraud,  accident,  mistake  or  account,  and  in  a 
later  statute  it  was  added,  ' '  whether  such  fraud,  accident, 
mistake  or  account  be  actual  or  constructive." 

In  the  same  year  1840,  it  was  enacted  that  the  Supreme 
Court,  the  several  district  courts  and  courts  of  common 
pleas  should  have  all  the  powers  and  jurisdiction  of  courts 
of  chancery  in  settling  partnership  accounts,  and  such 
other  accounts  and  claims  as  by  the  common  law  and  usages 
of  the  court  had  heretofore  been  settled  by  the  action  of 
account-render,  and  it  should  be  in  the  power  of  the  party 
to  proceed  either  by  bill  in  chancery  or  at  common  law. 

In  1844,  the  District  Court  of  Allegheny  County  received 
all  the  chancery  powers  that  had  theretofore  been  conferred 
upon  any  other  court  of  the  Commonwealth. 

In  the  next  year,  an  important  act  was  passed,  of  which 
the  last  section  gave  equitable  jurisdiction  in  all  cases  of 
dower  and  partition  in  Philadelphia  County. 

In  1848,  the  same  jurisdiction  and  power  were  given  to 
the  courts  in  Philadelphia  County  as  to  the  discovery  of 
facts  as  were  possessed  by  courts  of  chancery. 

In  185T,  the  Legislature  gave  to  the  Courts  of  Common 
Pleas  of  the  several  counties  of  the  Commonwealth,  in 
addition  to  the  powers  and  jurisdiction  theretofore  pos- 
sessed and  exercised,  the  same  chancery  powers  and  juris- 
diction then  vested  in  the  courts  of  Philadelphia  County, 
with  provisions  for  an  appeal  to  the  Supreme  Court. 

In  England,  the  Act  of  15  and  16  Victoria,  c.  86,  and  the 
subsequent  orders  of  Tth  of  August,  1852,  abohshed  the 
writ  of  subpoena— provided  that  the  bill  should  contain  a 
concise  narrative  of  the  facts,  divided  into  paragraphs  of 
distinct  allegations,  and  should  pray  specifically  the  relief 
sought.  No  interrogations  were  allowed  to  be  contained  in 
the  bill,  but  were  to  be  filed  separately.     Provision  was 
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also  made  for  simplicity  in  the  answer,  which  was  to  be  in 
the  first  person,  and,  like  the  bill,  divided  into  distinct 
statements. 

The  practice  of  excepting  to  bills  for  impertinence  was 
abolished,  provision  was  made  for  the  oral  examination  of 
witnesses,  and  many  other  alterations  in  practice  and  plead- 
ing were  introduced. 

Since  1857,  many  acts  have  been  passed  in  Pennsylvania, 
which,  with  all  the  preceding  legislation,  will  be  found  in 
the  chapter  devoted  to  that  subject. 

Rules  of  court  regulating  the  practice  have  been  pro- 
mulgated from  time  to  time.  These  will  be  found  in  their 
proper  place. 


CHAPTER  II. 

LEGISLATION  AS  TO  EQUITY  JURISDICTION. 

g  5038.    The  Statutory  Jurisdiction  of  the  Court  of  Chancery  in 
England 

is  of  interest  to  the  student.  Its  practical  importance 
is  not  often  felt  here.  It  has  been  said  that  English 
chancery  practice  ' '  is  founded  partly  upon  immemorial 
customs,  partly  upon  decisions,  general  orders,  regula- 
tions of  the  judges  and  registrars,  and  partly  upon 
acts  of  Parliament."  These  may  be  summarized,  very 
imperfectly,  as  the  Statute  43  Eliz.,  c.  4  (as  to  charitable 
uses),  which  was  supplied  when  it  became  obsolete  by  Sir 
Samuel  Eomilly's  Act  (52  Geo.  III.,  c.  101) ;  the  Arbitration 
Act,  9  and  10  Will.  III.,  c.  15  ;  the  Act  regulating  custody  of 
infants,  2  and  3  Vict.,  c.  5i  (followed  by  Act  3  and  4  Vict., 
c.  90)  ;  the  Real  Estate  Title  Act,  25  and  26  Vict.,  c.  67. 
Many  other  acts  as  to  decrees,  jurisdiction,  process,  judg- 
ments, etc.,  might  be  referred  to,  but  they  are  foreign  to 
our  present  purpose. 

§  5039.    Pennsylvania  Legislation  as  to  Equity. 

The  Constitution,  Art.  V.,  §  3,  confers  a  limited  juris- 
diction on  the  Supreme  Court  in  these  words  : 

' '  The  jurisdiction  of  the  Supreme  Court  shall  extend  over 
the  State,  and  the  judges  thereof  shall,  by  virtue  of  their 
offices,  be  justices  of  oyer  and  terminer  and  general  jail 
delivery  in  the  several  counties  ;  they  shall  have  original 
jurisdiction  in  cases  of  injunction,  where  a  corporation  is  a 
party  defendant,  of  habeas  corjjus,  of  mandamus  to  courts 
of  inferior  jurisdiction,  and  of  quo  warranto  as  to  all 
officers  of  the  Commonwealth  whose  jurisdiction  extends 
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over  the  State,  but  shall  not  exercise  any  other  original 
jurisdiction  ;  they  shall  have  appellate  jurisdiction,  by 
appeal,  certiorari  or  writ  of  error,  in  all  cases,  as  is  now  or 
may  hereafter  be  provided  by  law." 

The  Act  of  April  8,  1S52,  §  1  (P.  L.,  292),  regulates  the 
exercise  of  this  jurisdiction  : 

"The  said  court,  when  in  session  in  any  district,  shall 
exercise  original  jurisdiction  in  the  cases  enumerated  *  *  * 
throughout  the  State  ;  and  if  not  decided  before  the  close 
of  its  session  in  said  district,  shall  cause  the  same,  with  all 
proceedings  thereon,  to  be  certified  to  and  filed  for  action 
with  the  prothonotary  of  the  Supreme  Court,  in  the  district 
within  which  said  court  shall  be  next  in  session,  and  so  to  be 
certified  from  district  to  district  until  finally  decided  upon. " 


§  5040.    General  Grants  of  Jurisdiction. 

The  *  *  *  several  courts  of  common  jileas  shall  have  the  jurisdiction 
and  powers  of  a  court  of  chancer)',  so  far  as  relates  to  : 
I.  The  perpetuation  of  testimony. 
II.  The  obtaining  of  evidence  from  places  not  within  the  State. 

III.  The  care  of  the  persons  and  estates  of  those  wlio  are  non  compos 

mentis. 

IV.  The  control,  removal  and  discharge  of  trustees,  and  the  appoint- 

ment of  trustees,  and  the  settlement  of  their  accounts. 
V.  The  supervision  and  control  of  all  corporations  other  than  those  of 
a  municipal  character,  and  unincorporated  societies  or  associa- 
tions and  partnerships. 
VI.  The  care   of  trust-moneys  and  property,  and  other  moneys  and 

property  made  liable  to  the  control  of  the  said  courts. 
And  in  such  other  cases  as  the  said  courts  have  heretofore  possessed 
such  jurisdiction   and   powers,  under  the  Constitution  and  Laws  of  this 
Commonwealth.     (Act  of  June  16,  1836,  §  13,  P.  L.,  789.) 

The  •■  *  *  Court  of  Common  Pleas  for  the  said  City  and  County  (of 
Philadelphia)  shall,  besides  the  powers  and  jurisdiction  aforesaid,  have  the 
power  and  jurisdiction  of  courts  of  chancery,  so  far  as  relates  to  : 

I.  The   supervision    and   control  of  partnerships   and   corporations 

other  than  municipal  corporations. 
II.  The  care  of  trust-moneys  and  property,  and  other  moneys  and 
property  made  liable  to  the  control  of  the  said  courts. 

III.  The  discovery  of  facts  material  to  a  just  determination  of  issues, 

and  other  questions  arising  or  depending  in  the  said  courts. 

IV.  The  determination  of  rights  to  property  or  money  claimed  by  two 

or  more  persons  in  the  hands  or  possession  of  a  person  claiming 
no  right  of  property  therein. 
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V.  The  prevention  or  restraint  of  the  commission  or  continuance  of 
acts  contrary  to  law,  and  prejudicial  to  the  interests  of  the  com- 
munity, or  the  rights  of  individuals. 
VI.  The  affording  specific  relief,  when  a  recovery  in  damages  would 
be  an  inadequate  remedy.     (Act  of  June  16,  1836,  §  13,  P.  L. ,  789.) 
The  equity  jurisdiction  *  *  *  of  the  Court  of  Common  Pleas  for  said 
County  (of  Philadelphia)  shall  be  extended  to  all  cases  arising  in  said  city 
and  county,  over  which  courts  of  chancery  entertain  jurisdiction  on  the 
grounds  of  fraud,  accident,  mistake  or  account.     (Act  of  June  13,  1840, 
§39,  P.  L.,  671.) 

§  5041.    Partnership  and  Other  Accounts. 

The  *  *  *  several  *  *  *  courts  of  common  pleas,  within  this  Com- 
monwealth, shall  have  all  the  powers  and  jurisdiction  of  courts  of  chancery 
in  settling  partnership  accounts,  and  such  other  accounts  and  claims  as,  by 
the  common  law  and  usages  of  tliis  Commonwealth,  have  heretofore  been 
settled  by  the  action  of  account-render  ;  and  it  shall  be  in  the  power  of  th& 
party  desirous  to  commence  such  action  to  proceed  either  by  bill  in  chan- 
cery or  at  common  law.  But  no  hill  in  chancery  shall  be  entertained,  unless 
the  counsel  filing  the  same  shall  certify  that,  in  his  opinion,  the  case  is  of 
such  a  nature  that  no  adequate  remedy  can  be  obtained  at  law,  or  that  the 
remedy  at  law  will  be  attended  with  great  additional  trouble,  inconvenience 
or  delay.     (Act  of  Oct.  13,  1840,  §  19,  P.  L.,  7.) 

§  504a.    Fraud,  Accident,  Mistake,  Account. 

Section  39  of  the  act  entitled  "  An  Act  regulating  election  districts,  and 
for  other  purposes,''  shall  be  construed  to  give  jurisdiction  to  the  Court  of 
Common  Pleas  for  the  County  of  Philadelphia,  *  *  *  in  all  cases  wher& 
chancery  entertains  jurisdiction  under  either  of  the  heads  of  fraud,  acci- 
dent, rriistake  and  account,  whether  such  fraud  (accident,  mistake,  or- 
account)  be  actual  or  constructive.     (Act  April  16,  1845,  §  3,  P.  L.,  542.) 

§  5043.    Discovery. 

The  Court  of  Common  Pleas  in  the  City  and  County  of  Philadelphia 
shall  have  the  same  jurisdiction  and  power  in  aU  suits  now  pending  or 
hereafter  to  be  brought,  for  the  discovery  of  facts,  that  are  now  possessed 
by  courts  of  chancery.     (Act  April  10,  1848,  §  4,  P.  L.,  449.) 

§  5044.    Lost  Records. 

All  the  powers  and  authorities  conferred  upon  *  *  *  the  several  courts 
of  common  pleas,  by  the  thirteenth  section  of  the  act  relative  to  the  juris- 
diction and  powers  of  the  courts,  passed  the  16th  day  of  June,  1836,  relating 
to  the  "  perpetuation  of  testimony,"  shall  be  and  the  same  is  hereby  extended 
and  made  applicable  to  the  perpetuation  of  testimony  in  cases  of  lost  or 
destroyed  records  of  any  of  the  courts  of  record  in  this  Commonwealth, 
whether  such  records  were  lost  or  destroyed  before  or  after  the  passing  of 
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this  act  ;  and  the  same  proceedings,  orders,  decree  and  judgments  shall  be 
had  therein,  mutatis  mutandis,  as  in  cases  now  authorized  by  law,  and  with 
the  like  effect ;  and  when  proved,  such  record  shall,  have  the  same  legal 
operation  as  the  original  record  would  have  had  :  Provided,  That  in  all 
cases  the  application  to  perpetuate  testimony  shall  be  made  in  the  same 
court  in  which  the  record  may  be  lost  or  destroyed.  (Act  April  25,  1850, 
§  26,  P.  L.,  573.) 

§  5045'.    Extension  of  Philadelphia  Jurisdiction. 

The  courts  of  common  pleas  of  the  several  counties  of  this  Common- 
wealth, in  addition  to  the  powers  and  jurisdictions  heretofore  possessed  and 
exercised,  shall  have  the  same  chancery  powers  and  jurisdictions  which 
are  now  by  law  vested  in  the  Court  of  Common  Pleas  of  tlie  City  and  County 
of  Philadelphia.  And  in  all  cases  an  appeal  may  be  taken  to  the  Supreme 
Court  from  the  final  decrees  of  the  said  courts  respectively,  in  suits  and 
proceedings  in  equity,  in  the  same  manner  and  on  the  same  terms  and  con- 
ditions as  are  provided  in  cases  of  appeal  from  the  decrees  of  the  Court  of 
Common  Pleas  of  the  City  and  County  of  Philadelphia.  (Act  of  Feb.  14, 
1857,  §1,  P.  L.,  39.) 

§  5046.    For  Discovery  of  Property  in  Aid  of  Execution. 

It  shall  be  lawful  for  the  plaintiff,  in  any  judgment  for  the  recovery  of 
money  obtained  in  any  court  of  this  Commonwealth,  to  have  a  bill  for  the 
discovery  of  the  real  and  personal  estate  of  the  defendant  in  such  judg- 
ment.    (Act  June  16,  18.36,  §  9,  P.  L.,  763.) 

Such  bill  may  be  filed  against  the  defendant  in  the  judgment,  and 
against  any  person  having  possession  of  such  real  or  personal  estate,  or 
who  may  owe  or  be  accountable  for  the  same,  or  may  have  knowledge  of 
the  same  ;  and  shall  be  filed  in  the  Court  of  Common  Pleas  of  the  county 
in  which  such  judgment  may  be,  or  if  the  person  of  whom  discovery  may 
be  sought  shall  reside  out  of  such  county,  such  bill  may  be  filed  in  the 
Court  of  Common  Pleas  of  the  county  where  such  person  shall  reside. 
{Ibid.,  10.) 

§  5047.    Requisites  of  Bill  for  Discovery  in  Aid  of  Execution. 

Every  such  bill  shall  set  forth  : 

I.  The  i-ecovery  of  a  judgment,  as  aforesaid,  and  the  amount  actually 
due  thereon. 
II.  That  there  is  reason  to  believe  that  the  defendant  in  such  judg- 
ment has  real  or  personal  estate,  wherewith  the  same  may  be 
satisfied. 

III.  That  such  real  estate  has  been  conveyed,  transferred  or  encum- 
bered, or  that  such  personal  estate  has  been  removed,  transferred 
or  concealed  ;  or  that  by  reason  of  concealment  or  fraudulent 
transfer,  or  incumbrance  thereof,  the  complainant  is  prevented 
from  having  execution  of  his  judgment. 
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IV.  If  such  bill  shall  be  filed  against  any  person  other  than  the  defend- 
ant in  such  judgment,  it  shall  set  forth  also  that  such  person 
has  possession  or  knowledge  of  such  real  or  personal  estate,  or 
that  he  can  make  discovery  of  such  facts  as  wiU  enable  the 
plaintiff  to  have  satisfaction  of  his  judgment.     {Ibid.,  11.) 
But  no  such  bill  shall  be  filed,  unless  the  complainant  therein  shall 
make  oath  or  affirmation,  to  be  filed  therewith,  that  he  verily  believes  the 
facts  set  forth  therein  to  be  true.     (Ibid.,  12.) 

§  5048.    Interrogatories  in  Discovery  in  Aid  of  Execution. 

The  complainant  in  such  bill  may  also,  either  in  the  said  bill,  or  by 
interrogatories  to  be  filed  therewith,  propound  to  the  defendants  therein 
named  such  questions  touching  the  subject-matter  thereof  as  may  be 
necessary  or  proper  for  the  purposes  thereof,  and  as  may  be  according  to 
the  rules  and  practices  of  the  courts  of  equity.     {Ibid.,  13.) 

§  5049.    Scire  Facias  sur  Bills  of  Discovery  in  Aid  of  Esecii- 
tion. 

Upon  the  filing  of  such  bill,  it  shall  be  lawful  for  the  court,  or  any 
judge  thereof  in  vacation,  to  award  a  writ  of  scire  facias  to  the  sheriff, 
requiring  him  to  make  known  to  the  defendants  therein  named,  that  they 
be  and  appear,  at  a  certain  time  to  be  appointe.l  by  the  said  court,  to 
answer  the  said  bill,  and  all  such  interrogatories  as  shall  be  propounded  to 
iihem,  or  show  cause  why  they  should  not,  and  abide  the  judgment  of  the 
court  in  the  premises.     {Ibid.,  14.) 

But  no  such  defendant  shall  be  compelled  to  answer  such  bill  or  inter- 
rogatories, at  the  time  so  appointed,  unless  a  copy  of  svich  bill  and  inter- 
rogatories shall  have  been  served  upon  him,  at  least  ten  days  previously 
thereto.     {Ibid.,  15.) 

It  shall  be  lawful  for  the  court  or  judge,  at  the  time  of  (awarding)  such 
writ  of  scire  facias,  to  order  that  a  clause  of  caxnas  be  inserted  in  such 
writ,  against  the  defendants,  or  any  one  or  more  of  them,  under  the  rules 
and  regulations  provided  on  (in)  the  case  of  a  garnishee  in  a  foreign  attach- 
ment.    {Ibid.,  16.) 

From  the  time  of  the  service  of  any  scire  facias  as  aforesaid,  upon  any 
person  other  than  the  defendant  in  the  judgment,  the  personal  property 
of  the  defendant  in  the  hands  of  such  person  shall  be  bound  thereby,  and 
.shall  be  Uable  to  be  taken  in  execution,  at  the  instance  of  the  plaintiff  in 
such  judgment,  in  Hke  manner  as  goods  or  effects  in  the  hands  of  the 
garnishee  in  a  foreign  attachment  ;  and  if  such  person  shall  transfer  such 
personal  property  to  any  other  person,  after  such  service,  he  shall  be  liable 
to  pay  the  value  thereof  to  the  complainant,  out  of  his  own  proper  goods 
and  chattels.     {Ibid.,Yl.) 

%  5050.    Costs  in  Cases  of  Discovery  in  Aid  of  Execution. 

The  costs  of  all  proceedings  as  aforesaid  shall  be  within  the  discretion 
-of  the  court  in  which  said  biU  shall  be  filed,  who  shall  have  power  to  direct 
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payment  of  the  same,  by  either  of  the  parties  to  such  bill,  according  to  the 
rules  of  equity  and  justice.     (Ibid.,  18.) 

The  oath  required  by  the  12th  section  of  the  said  act  may  be  made  by 
the  agent,  attorney  or  any  disinterested  person  on  behalf  of  the  complain- 
ant in  any  bill  of  discovery.     (Act  April  24,  1844,  §  2,  P.  L.,  512.) 

§  5051.    Jurisdiction  Conferred  on  Courts   of  PhiladelpMa    in 
Dower  and  Partition. 

The  *  *  *  Court  of  Common  Pleas  of  Philadelphia  County  shall  •  *  * 
have  all  the  power  and  jurisdiction  of  a  court  of  equity,  in  all  cases  of 
dower  and  partition,  within  the  City  and  County  of  Philadelphia.  (Act 
March  17,  1845,  §  3,  P.  L.,  160.) 

Subsequent  acts  were  passed  upon  this  subject  (April  22, 
1863,  P.  L.,  519  ;  May  S,  1876,  P.  L.,  1:31)  which  were  re- 
peated in  tlie  Act  of  July  7, 18s,5.  This  last  act  being  given 
in  the  succeeding  section,  it  is  omitted  here. 

§  5052.     General   Grant  of  Jurisdiction   in  Dower   and    Parti- 
tion. 

The  several  courts  of  common  pleas  of  this  Commonwealth  shall  each 
have  all  the  power  and  jurisdiction  of  a  court  of  equity,  in  all  cases  of 
dower  and  partition,  within  their  respective  counties.  (Act  July  7,  1M85, 
§  1,  P.  L.,  357.) 

§  5053.    Court  may  Refer  to  a  Master  in  Partition. 

Whenever  a  bill  shall  hereafter  be  filed  in  an}-  court  having  the  jui'is- 
diction  of  courts  of  equity,  in  cases  of  partition,  it  sliall  be  la.wful  for  tlie 
said  court,  after  a  decree  for  partition  sliall  have  been  made,  to  refer  the 
cause  to  a  master  or  a  master  and  commissioner,  to  divide  and  partition 
the  lands  and  tenements  info  purparts,  and  to  value  the  same  and  to  ascer- 
tain the  amounts  that  shall  be  paid  or  charged  tliereon  for  owelty,  or  which 
shall  be  paid  or  secured  to  the  parties  to  whom  no  purparts  can  be  allotted 
in  the  manner  now  authorized  by  law,  under  writs  of  partition  issued  out 
of  the  courts  of  common  law.  And  the  said  master,  after  such  partition 
and  valuation  has  been  made,  shall  award  and  allot  the  said  purparts  to 
and  among  the  parties  entitled,  togetlier  with  tlie  sums  to  be  charged 
thereon  and  payable  as  and  for  owelty  of  partition  :  and  when  the  premises 
cannot  conveniently  be  divided  into  as  many  purparts  as  tliere  are  parties 
entitled,  to  award  and  allot  the  amount  or  sum  to  be  jiaid  or  secured  to 
them  respectively,  and  tlie  times  wlien  such  payments  sliall  be  made,  and 
the  purparts  out  of  whicli  tlie  same  shall  be  payable.     (Ibid.,  §  3.) 

§  5054.     Duty  of  Court  on  Report  of  Master. 

It  shall  be  the  duty  of  the  court,  upon  the  report  of  the  said  master  or 
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master  and  commissioners  being  returned,  to  examine  tlie  same ;  and  it 
shall  be  lawful  for  the  court  to  refer  the  same  for  alteration  or  correction, 
or  to  set  aside  the  report  and  direct  a  new  partition  and  valuation ;  and, 
when  such  report  shall  be  approved,  to  confirm  the  same  and  direct  convey- 
ances to  be  made  whenever  such  conveyances  are  requisite  for  the  purpose 
of  vesting  a  complete  legal  title  to  the  purparts  in  the  parties  to  whom  the 
same  shall  be  allotted.     (Ibid.,  g  3.) 

§  5055.    Effect  of  Decree  conflrming  Partition. 

Whenever  a  decree  confirming  a  partition  as  aforesaid  shall  have  been 
or  shall  be  made,  such  decree  shall  have  the  same  effect  as  a  judgment  of 
a  court  of  law  in  like  cases,  that  the  partition  remain  firm  and  stable  in 
vesting  the  title  to  the  purparts  in  the  parties  respectively  and  in  severalty, 
to  whom  such  purparts  shall  have  been  or  shall  be  allotted.     (Ibid.,  §  4.) 


§  5056.    Where  Master  Reports  Property  cannot  be  Divided. 

Whenever  a  bill  shall  hereafter  be  filed  in  any  court  having  equitable 
jurisdiction  in  cases  of  partition,  and  the  master  or  the  master  and  com- 
missioners, to  whom  the  proceedings  have  been  or  may  be  referred,  have 
reported  or  shall  hereafter  report  that  the  lands  or  tenements  carmot  be 
divided  without  prejudice  to  or  spoiling  the  whole,  and  the  parties  have 
refused  or  shall  hereafter  refuse  to  take  the  same  at  the  valuation,  then  it 
shall  be  the  duty  of  the  said  court  to  oi-der  the  master  to  make  sale  thereof 
at  public  auction,  giving  the  like  notice  that  is  required  in  sales  under  pro- 
ceedings in  partition  in  the  common-law  courts.     (Ibid.,  §  5.) 

§  5057.    Return  of  Master  to  Order  of  Sale. 

The  master  to  whom  the  said  order  shall  be  directed  shall  make  return 
of  the  sale  to  the  court  wherein  the  said  order  was  issued,  and,  if  the  same 
shall  be  approved,  the  court  shall  make  an  order  or  decree  directing  the 
master  to  make  a  deed  of  the  property  sold,  to  the  purchaser  or  purchasers, 
upon  the  purchase-money  being  paid  or  secured  to  be  paid  according  to 
the  terms  of  the  sale.  And  before  the  said  deed  shall  be  made  and  deliv- 
ered, and  before  the  purchase-money  or  securities  shall  be  received  by  the 
said  master,  he  shall  give  bonds  to  the  Commonwealth,  for  the  use  of  the 
parties  interested,  in  such  sum  as  the  court  may  direct,  for  the  due  pay- 
ment and  faithful  application  of  the  proceeds  of  the  sale  to  be  received  by 
him.  And  it  shall  be  the  duty  of  the  said  master  to  make  distribution 
thereof  amongst  the  several  parties,  and  report  the  same  to  the  court  afore- 
said.   (Ibid.,%G.) 

§  5058.    Confirmation  of  Past  Decrees  in  Partition. 

All  partition  proceedings  in  equity  heretofore  instituted  in  which  final 
decree  has  been  entered,  be  and  the  same  are  hereby  confirmed.     (Ibid. ,  §  7.) 
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§  5059.    Disputed  Boundaries  in  Philadelphia. 

The  *  *  *  Court  of  Common  Pleas  of  Philadelphia  *  *  *  shall  have  all 
and  singular  the  jurisdictions  and  powers  of  a  court  of  chancer}',  in  all 
cases  of  disputed  boundaries  between  adjoining  and  neighboring  lands 
within  the  said  county,  whether  the  parties  owning  the  same  hold  or 
claim  to  hold  under  the  same  or  different  titles.  (Act  April  15,  1858,  §  1, 
P.  L.,  367.) 

The  jurisdiction  and  powers  given  by  the  act  to  which  Ibis  act  is  a 
supplement,  to  the  courts  therein  named,  shall  extend  to  and  embrace  the 
ascertainment  and  adjustment  of  disputed  boundaries  between  adjoining 
and  neighboring  lands  in  the  County  of  Philadelphia,  where  such  bound- 
aries ax-e  or  shall  have  become  confused  or  rendered  uncertain,  either  by 
lapse  of  time,  b}'  natural  causes,  or  by  the  act,  neglect  or  default  of  any 
present  or  former  owner  or  occupant  thereof.  (Act  April  5,  1859,  §  1,  P. 
L.,  359.) 

If  upon  bill  filed  in  any  such  case,  it  shall  appear  that  the  whole  or 
any  part  of  the  lands  mentioned  in  sucli  bill  have  or  has  never  been  act- 
ually parted  or  divided,  the  court  shall,  witliout  dismissing  the  bill,  pro- 
ceed thereupon  to  decree  partition  of  such  undivided  land  between  the 
parties  to  the  suit,  according  to  their  just  rights  and  the  law  and  practice 
of  courts  of  equity  of  this  Commonwealth  :  Provided,  That  before  any  such 
decree  of  partition  shall  be  urade,  all  pei'sons  who  shall  appear  to  have 
title  to  the  land  shall  be  made  parties  to  the  suit.     (Ibid.,  3.) 

§  5060.    Jurisdiction — Tenants  in  Common  of  Mines. 

In  all  cases  in  which  any  coal  or  iron-ore  mines  or  minerals  have  been 
or  shall  be  held  by  two  or  mox-e  persons,  as  tenants  in  common,  and  coal, 
iron-ore  or  mineral  has  been  or  shall  be  taken  from  the  same,  by  any  one 
or  more  of  said  tenants  respectively,  it  siiall  be  lawful  for  any  one  of  said 
tenants  in  common  to  apply,  by  bill  or  petition  in  equity,  to  the  Court  of 
Common  Pleas  of  the  county  in  which  the  lands  lie,  praying  that  an  account 
may  be  decreed  and  taken  of  all  coal,  iron-ore  or  other  mineral,  taken  by 
said  tenants  respectively  ;  and  the  said  court  shall  thereupon  proceed  upon 
such  bill  or  petition,  agreeably  to  the  course  of  a  court  of  chancery,  and 
shall  have  full  power  and  authority  to  make  all  orders,  appointments  and 
decrees,  interlocutory  and  final,  that  may  appertain  to  justice  and  equity, 
in  the  premises,  and  may  cause  to  be  ascertained  the  quantity  and  value  of 
the  coal,  iron-ore  or  other  mineral,  so  taken  respectively  by  the  respective 
parties,  and  the  sum  that  may  be  justly  and  equitably  due,  by  and  from 
and  to  them  respectively  therefor,  according  to  the  respective  proportions 
and  interests  to  which  they  may  be  respectively  entitled  in  the  lands  : 
Provided,  That  all  the  tenants  in  common  shall  be  made  parties  to  such 
bill  or  petition,  and  that  if  any  of  them  reside  out  of  the  county  in  which 
such  lands  lie,  or  out  of  this  Commonwealth,  the  court  may  make  such 
order  for  serving  process  or  notice  upon  them,  by  publication  or  otherwise, 
as  the  said  court  shall  deem  fit  and  proper  ;  and  may  take  the  bill  or  peti- 
tion pr-o  confesso,  and  proceed  to  final  decree,  or  proceed  by  attachment 
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and  sequestration  against  such  of  them  as  shall  fail  to  appear  thereupon, 
or  shall  neglect  or  refuse  to  stand  to  obey  and  abide  by  the  orders  and 
decrees  of  said  court.    (Act  April  25,  1850,  §  24,  P.  L.,  573.) 

Any  party  may  appeal  to  the  Supreme  Court  from  any  final  decree 
made  by  any  court  of  common  pleas  under  this  act :  Provided,  That  such 
appeal  be  taken  within  one  year  after  the  rendering  of  such  final  decree, 
and  that  the  party  appealing,  before  taking  his  appeal,  shall  file  and  make 
affidavit  that  the  same  is  not  intended  for  delay,  and  shall  give  such  secu- 
rity to  prosecute  his  appeal  vpith  effect,  as  shall  be  required  by  the  said 
Court  of  Common  Pleas  or  the  Supreme  Court.     {Ibid.,  25.) 

In  addition  to  the  rights  granted  to  persons  holding  coal  or  iron-ore 
mines  or  minerals,  as  tenants  in  common,  by  the  24th  section  of  the  Act  of 
25th  of  April,  1850,  it  is  hereby  further  enacted,  that  any  person  or  persons 
claiming  to  be  tenants  in  common,  joint-tenants,  or  otherwise  interested  in 
any  coal  or  iron  mines  or  other  minerals,  and  which  said  tenancy,  claim  or 
right  shall  be  denied  or  resisted  by  any  othqj-  person  or  persons  claiming 
the  same,  it  shall  be  lawful  for  such  tenant  in  common,  joint-tenant  or 
other  party  in  interest  to  apply  by  bill  or  petition  in  equity,  to  the  Court  of 
Common  Pleas  of  the  county  in  which  the  lands  lie,  setting  forth  the  right 
or  intei-est  which  such  claimant  has  or  claims  to  have  in  said  iron-ore,  coal 
mine  or  other  mineral,  and  that  the  use,  exercise  or  existence  of  said  right 
is  denied  by  the  persons  claiming  the  same  ;  whereupon  the  said  court, 
shall  proceed  to  examine,  adjudicate  and  determine  the  rights  of  the  sev- 
eral parties,  in  the  manner  prescribed  in  the  above-recited  section  ;  and  all 
parties  in  interest  sliall  be  made  parties  to  such  proceeding.  (Act  of  AprU. 
22,  1856,  §1,  P.  L.,  502.) 

§  5061.    Jurisdiction  as  to  Charities. 

No  disposition  of  property  hereafter  made  for  any  religious,  charitable, 
literary  or  scientific  use  shall  fail  for  want  of  a  trustee,  or  by  reason  of  the 
objects  being  indefinite,  uncertain,  or  ceasing  or  depending  upon  the  dis- 
cretion of  a  last  trustee,  or  being  given  in  perpetuity,  or  in  excess  of  the 
annual  value  hereinbefore  Umited,  but  it  shall  be  the  duty  of  any  orphans' 
court,  or  court  having  equity  jurisdiction  in  the  proper  county,  to  supply  a 
trustee,  and  by  its  decrees  to  carried  into  effect  the  intent  of  the  donor  or 
testator,  so  far  as  the  same  can  be  ascertained,  and  carried  into  effect  con- 
sistently with  law  or  equity  ;  for  which  purpose  the  proceeding  shall  be 
instituted  by  leave  of  the  Attorney-General  of  the  Commonwealth,  on  the 
relation  of  any  institution,  association  or  individual,  desirous  of  carrying 
such  disposition  into  effect,  and  willing  to  become  responsible  for  the  cost 
thereof,  subject  to  an  appeal  as  in  other  cases  in  said  courts  respectively, 
and  to  be  reviewed,  reversed,  affirmed  or  modified  by  the  Supreme  Court  of 
this  State  ;  but  if  tlie  objects  of  the  trust  be  not  ascertainable,  or  have  ceased 
to  exist,  or  such  disposition  be  in  excess  of  the  annual  value  permitted  by 
law,  or  in  perpetuity,  such  disposition,  so  far  as  exceeding  the  power  of  the 
courts  to  determine  the  same  by  the  rules  of  law  or  equity,  shall  be  taken 
to  have  been  made  subject  to  be  further  regulated  and  disposed  of  by  the 
Legislature  of  this  Commonwealth,  in  manner  as  nearly  in  conformity  with 
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the  intent  of  the  donor  or  testator,  and  the  rules  of  law  against  perpetuities, 
as  practicable,  or  otherwise  to  accme  to  the  public  treasury  for  the  public 
use.     (Act  of  April  26,  1855,  §  10,  P.  L.,  331.) 

It  shall  be  the  duty  of  the  auditor-general,  whenever  he  shall  have 
reason  to  believe  that  any  property  shall  be  defeasibly  held,  and  liable,  upon 
office  found,  to  accrue  to  the  treasury,  or  that  the  income  of  any  corpora- 
tion or  association,  as  aforesaid,  shall  exceed  the  limit  allowed  by  law,  to 
call  upon  any  and  all  officers  or  trustees  thereof,  to  make,  within  thirty 
days,  a  true  retux-n  and  exhibit  of  all  their  property  and  the  annual  income 
thereof  ;  and  if  no  return  be  made  within  such  time,  or  the  same  be  unsat- 
isfactory to  him,  it  shall  be  further  his  duty  to  cause  to  be  filed  a  bill  of 
discovery  in  the  Supreme  Court,  or  in  any  court  of  the  proper  county 
having  equity  jurisdiction,  against  the  officers  or  trustees  of  an}'  such  cor- 
poration or  association  which  the  defendants  therein  shall  answer  under 
the  compulsion  usual  in  such  cases,  and  their  answers  may  be  used  in  any 
proceeding  to  assert  the  rights  of  the  Commonwealth.     {Ibid.,  §  14.) 

"Whenever  any  estate,  real  or  personal,  shall  be  vested  in  trustees,  by 
gift  or  devise,  for  the  purpose  of  applying  the  income  arising  therefrom  for 
the  benefit,  supijort  or  maintenance  of  a  designated  class  of  persons,  which 
said  class  of  persons  shall  become  extinct,  so  that  there  shall  be  no  one  to 
derive  any  benefit  from  the  said  income,  if  there  be  no  heirs  to  claim  said 
fund,  it  shall  and  may  be  lawful  for  the  said  trustee  or  trustees  having 
charge  of  the  said  estate,  to  apply,  by  petition,  to  the  Court  of  Common 
Pleas  of  the  county  in  which  they  or  a  majority  of  them  reside,  for  authority 
to  apply  the  said  income  to  the  benefit,  support  or  maintenance  of  some 
other  class  or  classes  of  persons  similarly  situated,  as  near  as  may  be,  to 
those  for  whose  benefit,  support  or  maintenance  the  trust  was  originally 
created ;  and  thereupon  the  said  Court  of  Common  Pleas,  after  proper  ex- 
amination into  the  statements  set  forth  in  the  petition,  and  being  satisfied 
as  to  the  correctness  of  the  same,  may  have  power  to  order  and  decree  that 
thenceforth  the  trustees  shall  apply  the  said  income  to  the  benefit,  support 
or  maintenance  of  the  new  class  or  classes  of  persons  mentioned  in  the  said 
petition.    (Act  of  May  26,  1876,  §  1,  P.  L.,  311.) 

The  funds  and  efiiects  of  unincorporated  associations  for  benevolent, 
charitable  or  beneficial  purposes,  constituted  or  organized  under  any  war- 
rant or  charter  granted  by  any  association  recognized  or  acknowledged  as 
the  parent  or  superior  body,  where  the  rules  and  regulations  of  such  parent 
or  superior  body  require  that  upon  the  dissolution,  expulsion,  surrender  of 
warrant  or  charter,  or  vacation  of  the  same  by  such  parent  or  superior  body, 
the  moneys,  property  and  effects  of  such  subordinate  association  shall  be 
delivered  and  paid  to  the  parent  or  superior  body,  are  hereby  declared  to  be 
trust  property,  and  it  shall  be  unlawful  for  any  such  subordinate  association 
to  divide  or  distribute  the  moneys,  property  or  effects,  or  any  part  thereof, 
to  and  among  the  members  of  such  subordinate  association,  or  any  member 
thereof,  either  directly  or  indirectly,  or  by  way  of  donation  ;  but  all  such 
moneys,  property  and  other  effects  of  such  subordinate  associations,  upon 
the  dissolution,  expulsion,  surrender  of  warrant  or  charter,  or  vacation  of 
the  same  by  the  parent  or  superior  body  for  which  they  have  obtained  the 
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warrant  or  charter,  under  which  they  have  been  constituted  or  organized, 
shall  be  i^aid  and  dehvered  to  the  proper  officers  of  such  parent  or  superior 
body ;  and  in  case  any  such  subordinate  association  sliall  or  may  have 
made  any  division  or  distribution  of  the  moneys,  property  or  effects  held 
by  such  subordinate  association,  or  any  part  thereof,  to  or  among  the  mem- 
bers thereof,  or  any  number  of  them,  either  directly  or  indirectly,  the  prin- 
cipal officers  or  trustees  of  the  parent  or  superior  body,  to  the  use  of  such 
parent  or  superior  body,  may  recover  such  moneys,  property  or  other  effects 
so  divided  or  distributed  contrary  to  the  provisions  of  this  act  from  the 
person  or  persons  to  whom  the  same,  or  any  part  thereof,  shall  or  may 
have  been  paid  or  delivered  ;  and  the  several  courts  of  equity  of  this  Com- 
monwealtli  are  hereby  vested  with  full  power  and  authority  to  enforce  the 
provisions  of  this  act,  as  in  other  cases  within  their  jurisdiction  ;  and  the 
said  parent  or  superior  body  to  whom  any  moneys,  property  or  other  effects 
of  such  subordinate  association  shall  be  paid  and  delivered,  shall  take  and 
hold  the  same  for  the  purposes  and  intents  for  which  they  were  received 
and  held  bysuch  subordinate  associations  :  Provided,  hoivever,  That  all  suits 
commenced  or  brought  to  enforce  the  provisions  of  this  act  shall  be  com- 
menced or  brought  within  two  years  next  after  the  time  when  such  division 
or  distribution  shall  have  been  made.     (Act  of  June  36, 1883,  §  1,  P.  L.,  133.) 

§  5062.    Jurisdiction  in  Cases  of  Mortgages  by  Corporations. 

Each  of  the  several  courts  of  common  pleas  of  this  Commonwealth 
shall  have  and  exercise  all  the  powers  of  a  court  of  chancery,  in  all  cases 
of,  or  for  enforcing  rights  vmder  mortgages  of  the  property  or  franchises  of 
any  railroad,  canal  or  navigation  corporation,  where  such  property  or  fran- 
chises, or  any  part  thereof,  shall  be  situate  or  exercisable  within  the  limits 
of  this  Commonwealth,  and  belonging  to  or  be  exercisable  by  any  domestic 
corporation,  or  any  foreign  corporation,  under  permission  granted  by  the 
laws  of  this  Commonwealth.     (Act  of  May  5,  1876,  §  1,  P.  L. ,  133.) 

When  the  corporation  shall  have  either  voluntarily  appeared  to  any 
suit  brought  under  or  covered  by  this  act,  or  shall  have  been  duly  served 
with  process,  the  court  in  which  such  suit  is  or  shall  be  pending  shall  have 
jurisdiction  of  the  subject-matter,  irrespective  of  the  local  situation  in  this 
State  of  the  mortgaged  premises  ;  and  its  process  to  enforce  any  interlocu- 
tory or  final  order  or  decree  made  by  such  courts  in  relation  to  the  preser- 
vation, custody,  sale,  or  other  disposition  of  the  inortgaged  premises,  may  be 
•executed  within  any  county  of  the  State  :  Provided,  That  where  such  mort- 
gages shall  have  been  given  by  a  corporation  having  a  corporate  existence 
in  this  State  only,  the  proceedings  upon  the  said  mortgage  shall  be  had  in 
the  county  within  which  the  principal  office  of  the  said  company  shall  be 
.situate.     (Ibid. ,  §  3.) 

The  provisions  of  this  ECct  shall  apply  to  all  proceedings  now  pending  in 
•any  court  of  common  pleas  of  this  Commonwealth  ;  and  such  proceedings 
shall  be  as  valid  as  if  instituted  or  taken  after  the  passage  of  this  act,  and 
.are  hereby  ratified  and  confirmed.     (Ibid.,  §  3.) 

Each  of  the  several  courts  of  common  pleas  of  this  Commonwealth 
■shall  have  and  exercise  all  the  powers  of  a  court  of  chancery  in  all  cases  of 
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or  for  enforcing  rights  under  mortgages  of  the  property  or  franchises  of 
any  coal,  iron,  steel,  lumber  or  oil,  or  any  mining,  manufacturing  or  trans- 
portation corporation,  where  such  property  or  franchises,  or  any  parttliere- 
of ,  shall  be  situate  or  exercisable  within  the  limits  of  this  Commonwealth, 
and  belong  to  or  be  exercisable  by  any  domestic  corporation  or  any  foreign 
corporation  under  permission  granted  by  the  laws  of  this  Commonwealth. 
(Act  of  March  23,  1ST7.  §  1,  P.  L.,  33.) 

When  the  corporation  shall  have  either  voluntarily  appeared  to  any 
suit  brought  under  or  covered  by  this  act,  or  shall  have  been  duly  served 
with  process,  the  court  in  which  such  suit  is  or  shall  be  pending  shall  have 
jurisdiction  of  the  subject-matter,  irrespective  of  the  local  situation  in  tlris 
state  of  the  mortgaged  premises  ;  and  its  process  to  enforce  any  interlocu- 
tory or  iinal  order  or  decree  made  by  such  courts,  in  relation  to  the  preser- 
vation, custody,  sale  or  other  disposition  of  the  mortgaged  premises,  may 
be  executed  within  any  county  of  the  State  :  Provided,  That  where  such 
mortgage  shall  have  been  given  by  a  corporation  having  a  corporate  exist- 
■ence  in  this  State  only,  the  proceedings  upon  the  said  company  shall  be  had 
in  the  county  within  which  the  principal  office  of  the  said  company  shall  be 
situate.     {Ibid.,  %  2.) 

The  proviso  to  the  second  section  of  the  act  entitled  "  An  act  conferring 
equity  jurisdiction  upon  the  Courts  of  Common  Pleas  in  all  cases  of  the 
mortgages  of  the  property,  or  franchises  of  coal,  iron,  steel,  lumber  or  oil, 
or  mining,  manufactui'ing  or  transportation  companies,"  approved  the 
twenty-third  day  of  March,  Anno  Domini  one  thousand  eight  hundred  and 
seventy-seven,  *  *  *  be  and  the  same  is  hereby  amended  so  as  to  read  as 
follows  :  Provided,  That  where  such  mortgage  shall  have  been  given  by  a 
corporation  having  a  corporate  existence  in  this  State  only,  the  proceedings 
upon  the  said  mortgage  shall  be  had  either  in  the  county  within  which  the 
principal  office  of  the  said  company  is  located,  or  in  the  county  in  which  all 
or  part  of  the  mortgaged  premises  is  situated.  (Act  June  34,  1885,  P.  L., 
151.) 

All  definitive  orders  and  decrees  for  the  payment  of  money  hereafter  to 
be  rendered  in  any  suit  or  proceeding  instituted  after  the  passage  of  this 
act,  by  the  Court  of  Common  Pleas  of  any  county  of  this  Commonwealth, 
sitting  as  a  court  of  equity,  or  by  any  orphans'  court,  shall  be  transferable 
to  the  corresponding  court  of  any  other  county,  in  like  manner  as  judg- 
ments at  law  may  now  be  transferred,  and  with  the  same  effect  with  respect 
to  lien  and  execution.     (Act  June  5,  1885,  P.  L.,  78.) 

§  5063.    Jurisdiction— Cases  under  General  Plank-road  Law. 

It  shall  and  may  be  lawful  for  the  several  courts  of  common  pleas  of 
Pennsylvania  to  take  and  exercise  jurisdiction  in  equity,  by  bill  or  other- 
wise, according  to  the  course  of  practice  in  said  courts,  in  all  cases  arising 
under  the  general  plank-road  law,  and  its  supplements,  of  this  Common- 
wealth ;  and  it  shall  be  the  duty  of  said  court  to  exercise  such  jurisdiction, 
in  all  oases  where  the  plaintiff  or  complainant  shall  make  oath  or  affirma- 
tion that  his  remedy  at  law  is  inadequate ;  and  either  party  to  such  pro- 
ceedings in  equity  may  take  a  writ  of  error  or  appeal  to  the  Supreme  Com-t, 
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in  any  district  in  which  the  same  shall  then  be  sitting.     (Act  of  April  14, 
1863,  §  1,  P.  L.,  374.) 

§  5064.    Jurisdiction   as    to   Apportionment   of    Wharfage   or 
Dockage. 

In  all  cases  when  the  owner  or  owners  of  adjoining  wharves,  docks, 
landings  or  river-front,  or  any  part  or  portion  thereof,  in  the  port  of  Phila- 
delphia, shall  disagree  as  to  the  proper  apportionment  of  the  wharfage  or 
dockage  payable  to  them  in  accordance  with  their  titles,  by  persons  making 
use  of  the  same,  or  by  vessels  lying  in  front  thereof,  it  shall  be  the  duty  of 
the  master  warden  and  board  of  wardens  of  said  port,  upon  the  written 
application  of  one  or  more  of  such  owners,  and  the  said  wardens  are  hereby 
authorized  and  required  after  notice  to  the  parties  interested,  and  in 
accordance  with  the  established  custom  and  usages  of  the  port,  or  where 
there  is  no  such  usage,  then  as  justice  and  equity  may  require,  to  deter- 
mine the  relative  proportions  of  such  wharfage  and  dockage  belonging  to 
the  several  proprietors  of  said  adjoining  wharves,  docks,  landings  or  river- 
front, or  any  parts  thereof :  Provided,  That  nothing  herein  contained 
shall  be  construed  to  authorize  the  said  wardens  to  take  cognizance  of  any 
questions  involving  the  title  to  such  property  ;  but  such  jurisdiction,  and 
the  power  to  enforce  the  rights  of  the  owners  of  said  wharves,  docks,  land- 
ings or  river-front,  to  wharfage  and  dockage,  from  persons  or  vessels  here- 
tofore or  hereafter  using  or  lying  opposite  to  the  same,  shall  exist  and 
remain  in  the  proper  courts  of  law.     (Act  April  8,  1851,  §  5,  P.  L.,  354.) 

An  owner  or  owners  of  adjoining  wharves,  docks,  landings  or  river- 
front, as  referred  to  in  section  five  of  the  act  to  which  this  is  a  supplement, 
is  hereby  authorized  to  enter  an  appeal  from  a  decision  of  the  board  of 
wardens  to  the  Court  of  Common  Pleas  of  Philadelphia,  sitting  in  equity ; 
whereupon  the  said  court  shall  have  power  and  authority  to  hear  and 
determine  all  matters  in  relation  thereto.  (Act  April  24,  1854,  §  1,  P.  L., 
485.) 

§  5065.    How  Chancery  Powers  to  be  Exercised— How  Process 
to    be    Served. 

In  every  case  in  which  any  court,  as  aforesaid,  shall  exercise  any  of  the 
powers  of  a  court  of  chancery,  the  same  shall  be  exercised  according  to  the 
practice  in  equity,  prescribed  or  adopted  by  the  Supreme  Court  of  the 
United  States,  unless  it  be  otherwise  provided  by  act  of  Assembly,  or  the 
same  shall  be  altered  by  the  Supreme  Court  of  this  Commonwealth,  by 
general  rules  and  regulations  made  and  published  as  is  hereinbefore 
provided.     (Act  June  16,  1836,  §  13,  P.  L.,  789.) 

No  process  issued  by  the  said  courts  of  the  Citj-  and  County  of  Phila- 
delphia, *  *  *  under  the  chancery  powers  herein  specially  granted,  except- 
ing such  as  have  heretofore  been  exercised,  shall  at  any  time  be  executed 
beyond  the  limits  of  the  city  and  county  aforesaid.     {Ibid.) 

When  any  bill  in  equity  shall  be  filed  in  any  of  the  courts  of  this 
Commonwealth,  to  perpetuate  the  evidence  of  title  to  lands,  tenements  and 
hereditaments,  in  which  bill  the  Commonwealth  is  a  necessary  party,  the 
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process  may  and  s)iall  be  served  on  the  Attorney-General,  or  his  deputy  for 
the  county  where  such  lands,  tenements  or  hereditaments  may  lie,  whose 
duty  it  shall  be  to  attend  to  the  interests  of  the  Commonwealth  in  the 
premises.     (Act  of  April  6,  1844,  §  1,  P.  L.,  213.) 

In  all  cases  where  mortgagees  and  plaintiflEs  in  judgments  shall  not 
reside  within  tlie  county  where  mortgages  are  recorded  and  judgments 
entered,  and  bills  in  equity  shall  be  filed  by  the  mortgagors  or  defendants 
in  judgments  against  the  mortgagees  or  plaintiffs  in  judgments,  or  against 
their  assignees  or  legal  representatives,  for  the  entry  or  satisfaction  on  the 
said  mortgages  and  judgments,  or  to  open  the  said  judgments  for  the  pur- 
pose of  defense,  subpoenas  or  other  process  may  be  served,  by  the  proper 
officers  of  said  counties  or  their  deputies,  on  said  mortgagees  or  plaintiffs  in 
said  judgments,  their  assignees  or  legal  representatives,  beyond  the  bounds 
of  said  counties,  as  if  they  resided  therein,  or  upon  any  agent  or  attorney 
of  record  of  said  mortgagees  or  plaintiffs  in  said  judgments,  within  the 
counties  where  tiie  said  mortgages  may  be  recorded  or  the  judgments  may 
be  entered.     (Act  of  March  27, 1854,  §  2,  P.  L.,  214.) 

It  shall  be  lawful  for  any  court  of  this  Commonwealth  having  equity 
jurisdiction,  upon  special  motion  of  the  plaintiff  or  plaintiffs,  in  any  suit  in 
equity  which  has  been  or  shaU  be  instituted  therein,  concerning  goods, 
chattels,  lands,  tenements  or  hereditaments,  or  for  the  perpetuating  of  testi- 
mony concerning  any  lands,  tenements  and  so  forth,  situate  or  being 
witliin  the  jurisdiction  of  such  coui't,  or  concerning  any  charge,  lien,  judg- 
ment, mortgage  or  incumbrance  thereon,  or  where  the  court  have  acquired 
jurisdiction  of  the  subject-matter  in  controversy,  by  the  service  of  its  pro- 
cess on  one  or  more  of  the  principal  defendants,  to  order  and  direct  that 
any  subpoena,  subpoenas  or  other  process  to  be  had  in  such  suit,  be  served 
upon  any  defendant  or  defendants  therein,  then  residing  or  being  out  of  the 
jui-isdiction  of  such  court,  wherever  he,  she  or  they  may  reside  or  be 
found  ;  and  upon  affidavit  of  such  service  had  to  proceed  as  fully  and 
effectually  as  if  the  same  had  been  made  within  the  jurisdiction  of  such 
court :  Provided,  That  it  shall  appear  to  such  court,  by  affidavit,  affidavits 
or  other  documents  applicable  for  the  purpose,  before  making  such  order 
in  what  place  or  county  such  defendant  or  defendants  reside,  or  are,  or 
probably  may  be  found,  and  if  such  place  be  without  the  United  States, 
whether  there  are  any  officers  of  the  United  States  residing  thereat,  or 
near  thereto,  and  by  what  means  such  service  may  be  authenticated  :  And 
provided,  That  such  order  limit  a  time,  depending  on  the  place  where  such 
process  is  to  be  served,  after  the  service  thereof,  within  which  compliance 
with  the  requirements  thereof  must  be  made  by  such  defendant  or  defend- 
ants ;  such  process  to  be  returnable  at  such  time  after  the  service  thereof, 
as  such  court  shall,  by  special  order,  direct :  Avd  further  provided.  That 
when  such  process  shall  be  served,  such  defendant  or  defendants  shall  also 
be  served  with  a  copy  of  the  order  authorizing  the  service  thereof,  and  a 
copy  of  the  bill  or  petition,  if  such  process  be  a  subpoena  thereon,  but  if  not, 
a  statement  of  the  substance  and  object  of  the  proceeding  whereon  the 
same  is  founded  :  And  provided  also.  That  the  affidavit  of  such  service  of 
process  and  copies,  or  statements  aforesaid,  if  such  service  be  had  within 
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tlie  United  States,  may  be  made  and  taken  before  any  officer  of  the  UTiited 
States,  or  of  any  of  the  States  or  Territories  thereof,  authorized  to  administer 
an  oath  ;  and  if  such  service  be  had  without  the  United  States,  the  same 
shall  be  authenticated  as  such  court  shall  by  special  order  direct.  (Act  of 
April  6,  1859,  §1,  P.  L.,  387.) 

Whenever  it  shall  appear  to  the  satisfaction  of  such  court,  by  affidavit, 
affidavits  or  other  documents  applicable  for  the  purpose,  that  any  defendant 
or  defendants  in  any  such  suit  as  is  hereinbefore  mentioned,  cannot,  upon 
diligent  inquiry,  be  found,  so  as  to  be  personally  served  with  any  process 
to  be  had  therein,  ib  shall  be  lawful  for  such  court,  upon  special  motion,  to 
make  an  order  upon  such  defendant  or  defendants  similar  to  the  require- 
ments of  such  process,  specifying  the  time  when  compliance  therewith 
must  be  made,  and  upon  the  expiration  of  such  specified  time,  to  proceed 
as  fully  and  effectually  as  if  such  process  had  been  duly  served  within  the 
jurisdiction  of  such  court :  Provided,  That  a  statement  of  the  substance 
and  object  of  the  bill,  petition  or  other  proceeding,  whereon  such  order  is 
founded,  and  a  copy  of  such  order,  be  published  in  such  one  or  more  news- 
papers, and  at  such  time  as  such  court  shall,  by  special  order,  direct. 
{Ibid.,  %  2.) 

No  order  or  process  of  contempt  shall  be  made  or  issued  under  this  act; 
and  nothing  herein  shall  make  it  compulsory  on  the  plaintiff  or  plaintiffs  in 
any  such  suit  as  hereinbefore  mentioned  to  serve  with  process,  or  bring 
before  such  court,  or  proceed  against  any  party  or  parties,  person  or 
persons,  further  or  otherwise  than  such  plaintiff  or  plaintiffs  are  now  by 
law  or  the  practice  of  such  court  required  to  do.     {Ibid.,  §  3.) 

In  all  cases  where  bills  in  equity  shall  be  filed  by  alienees  of  mort- 
gagors, or  their  lieirs  or  assigns,  or  by  parties  claiming  an  interest  in  lands, 
by  virtue  of  sales  under  judgments,  service  of  subpoenas  or  other  process, 
may  be  made  as  provided  in  the  second  section  of  an  act  entitled  '•  An  Act 
relative  to  bringing  suits  by  creditors  and  others,  against  executors,  admin- 
istrators, assignees  and  other  trustees  in  certain  cases,  and  serving  notices 
and  for  satisfaction  of  mortgages,  and  opening  judgments  in  certain  cases," 
approved  the  34th  day  of  March,  Anno  Domini  1854.  (Act  of  April  5,  1863, 
§1,P.L.,268.) 

§  5066.    Injunctions— Where   Bights    are  Invaded  by  Corpora- 
tions. 

In  all  proceedings  in  courts  of  law  or  equity  of  this  Commonwealth,  in 
which  it  is  alleged  that  the  private  rights  of  individuals,  or  the  rights  of 
franchises  of  other  corporations,  are  injured  or  invaded  by  any  corporation 
claiming  to  have  a  right  or  franchise  to  do  the  act  from  which  such  injury 
results,  it  shall  be  the  duty  of  the  court  in  which  such  proceedings  are  had, 
to  examine,  inquire  and  ascertain  whether  such  corporation  does  in  fact 
possess  the  right  or  franchise  to  do  the  act  from  whicli  such  alleged  injury 
to  private  rights,  or  to  the  rights  and  franchises  of  otlier  corporations,  re- 
sults ;  and  if  such  rights  or  franchises  have  not  been  conferred  upon  such 
corporations,  such  courts,  if  exercising  equitable  power,  shall,  by  injunction, 
at  suit  of  the  private  parties  or  other  corporations  restrain  such  injurious 
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acts  ;  and  if  the  proceedings  be  at  law,  for  damages,  it  shall  be  lawful 
therein  to  recover  damages  for  such  injury  as  in  other  cases.  (Act  of  June 
19,  1871,  §1,  P.  L.,  1361.) 

g  5067.    Where  Railroads  Cross  Lines  of  Railroads. 

When  such  legal  proceedings  relate  to  crossings  of  lines  of  railroads  by- 
other  railroads,  it  shall  be  the  duty  of  courts  of  equity  of  this  Common- 
wealth to  ascertain  and  define,  by  their  decree,  the  mode  of  such  crossing 
which  will  inflict  the  least  practicable  injury  upon  the  rights  of  the  com- 
pany owning  the  road  which  is  ir^tended  to  be  crossed  ;  and  if,  in  the  judg- 
ment of  such  court,  it  is  reasonably  practicable  to  avoid  a  grade  crossing,, 
they  shall  by  their  process  prevent  a  crossing  at  grade.     {Ibid.,  §  8.) 

§  5068.    When  Injunctions  shall  not  Issue. 

No  courts  within  the  City  and  County  of  Philadelphia  shall  exercise  the 
powers  of  a  court  of  chancery,  in  granting  or  continuing  injunctions 
against  the  erection  or  use  of  any  public  works  of  any  kind,  erected,  or  in 
progress  of  erection,  under  the  authority  of  an  act  of  the  Legislature,  until 
the  questions  of  title  and  damages  shall  be  submitted,  and  finally  decided 
by  a  common-law  court ;  and  in  such  cases  the  court  shall  have  authority 
to  issue  a  vPiiire  for  the  summoning  of  a  jurj',  to  the  sheriff  of  an  adjoining 
county.     (Act  of  April  8,  1846,  §  1,  P.  L.,  272.) 

§  5069.    Security. 

No  injunctions  shall  be  issued  by  any  court  or  judge,  until  the  party 
applying  for  the  same  shall  have  given  bond  with  sufficient  sureties,  to  be 
approved  by  said  court  or  judge,  conditioned  to  indemnify  the  other  party 
for  all  damages  that  may  be  sustained  by  reason  of  such  injunction.  (Act 
of  Jlay  6,  1844,  §  1,  P.  L.,  564.) 

The  1st  section  of  the  act  entitled  "  An  Act  further  to  regillate  pro- 
ceedings in  courts  of  justices,  and  for  other  purposes,"  approved  the  6ch  day 
of  May,  1844,  shall  not  apply,  nor  be  held  or  construed  to  apply,  to  any  bill 
or  proceeding  in  equity,  whether  now  pending  or  hereafter  to  be  instituted, 
wherein  the  Commonwealth  is  plaintiff  or  complainant :  Provided,  how- 
ever, That  in  all  such  cases,  it  shall  be  the  duty  of  the  court  in  which  the 
same  may  be  depending,  as  far  as  practicable,  to  expedite  the  final  liearing 
and  determination  thereof,  by  such  order  or  orders  as  they  may  deem  ex- 
pedient or  advisable  for  that  purpose.  (Act  of  March  17,  185.3,  §  1,  P.  L., 
208,  685.) 

The  1st  section  of  the  said  act  shaU  not  be  held  or  construed  to  apply  to 
any  bill  or  proceedings  in  equity  now  pending,  or  which  may  be  hereafter 
instituted,  wherein  the  Commonwealth,  or  any  city  or  county  of  this  Com- 
monwealth, is  libellant,  plaintiff  or  complainant;  nor  shall  any  city  or 
county  be  required  to  give  security  on  appeal  to  the  Supreme  Court  in 
any  proceeding  in  equity  :  Provided,  hoirever.  That  in  all  such  cases,  it 
shall  be  the  duty  of  the  court  in  which  the  same  may  be  pending,  as  far 
as  practicable,  to  expedite  the  hearing  and  final  determination  thereof,  by 
such  rules,  order  or  orders,  not  inconsistent  with  the  laws  of  this  Com- 
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monwealth,  as  justice  and  equity  may  require.     (Act  of  Nov.  6,  1856,  §  1, 
P.  L.,  797.) 

§  5070.     Appeals  from  Decree  Granting  or  Eefusing  Prelimi- 
nary Injunction. 

In  all  cases  in  equity  in  which  a  special  injunction  has  been  or  shall  be 
granted  by  any  court  of  common  jjleas,  *  *  *  an  appeal  to  the  Supreme 
Court  for  the  proper  district  shall  be  allowed  without  affidavit  or  security, 
but  the  pendency  of  such  appeal  shall  not  suspend  the  operation  of  such 
special  injunction  or  the  proceedings  ill  the  original  suit.  And  all  such 
appeals  shall  be  heard  by  the  Supreme  Court  in  any  district  in  which  it 
may  be  in  session,  as  is  provided  in  cases  in  equity  originating  m  the 
Supreme  Court.     (Act  Feb.  14,  1866,  §  1,  P.  L.,  28.) 

In  all  cases  in  equity,  in  which  a  special  or  preliminary  injunction  has 
been  refused  by  any  Vourt  of  common  pleas,  an  appeal  to  the  Supreme 
Court  for  the  proper  district  shall  be  allowed,  but  the  pendency  of  such 
appeal  shall  not  suspend  proceedings  in  the  original  suit ;  and  all  such 
appeals  shall  be  heard  by  the  Supreme  Court  in  any  district  in  which  it  may 
be  in  session,  as  is  jDrovided  in  cases  in  equity  originating  in  the  Supreme 
Court.     (Act  June  12,  1879,  §  1,  P.  L.,  177.) 

In  all  appeals  under  this  act,  only  such  bills,  answers  and  affidavits  a.s 
shall  be  certified  by  the  judge  or  judges  of  the  lower  court,  as  having  been 
before  said  court  at  the  hearing  for  injunction,  shall  be  considered  by  the 
Supreme  Court ;  and  all  cases  shall  be  heard  and  determined,  as  though 
said  court  had  original  jurisdiction  in  the  premises,  and  the  application  for 
injunction  had  been  made  to  said  court.     (Ibid.,  §  2.) 

§  5071.    General  Provisions  as  to  Appeals  in  Equity. 

Any  person  or  persons,  body  or  bodies  politic  or  corporate,  parties  to 
any  suit  in  equity  now  pending,  or  hereafter  to  be  instituted  in  the  Court  of 
Common  Pleas  of  the  County  of  Philadeliihia,  who  may  be  affected  by  any 
interlocutory  or  final  order  or  decree  in  such  suit  in  equity,  hereafter  to  be 
made  by  the  said  Court  of  Common  Pleas,  shall  be  entitled  to  appeal  there- 
from to  the  Supreme  Court  in  and  for  the  eastern  district  of  Pennsylvania, 
upon  the  same  terms,  and  with  the  same  regulations  as  are  provided  by  the 
existing  laws,  in  regard  to  appeals  from  an}'  definitive  sentence  or  decree 
of  an  orphans'  court :  Procidcil,  aJirayn,  That  in  addition  to  a  compliance 
with  the  foregoing  terms  and  regulations,  it  shall  be  necessary  for  the 
party  appellant,  in  order  to  secure  to  hhnself  the  advantage  of  a  stay  or 
supersedeas  of  execution,  to  comply  with  the  following  further  terms  and 
conditions  : — 

§  5072.    Bond  to  be  Given  if  Stay  Desired. 

I.  If  an  appeal  be  made  from  any  order  or  decree  of  the  said  Coui-t  of 
Common  Pleas  in  equity,  directing  the  payment  of  monej^,  such  appeal  shall 
not  stay  the  issuing  of  execution  or  other  process  to  enforce  the  decree  or 


LEGISLATION   AS   TO   EQUITY   JUKISDIOTION.  25 

any  proceedings  thereon,  unless  a  bond  be  given  by  or  on  behalf  of  the 
appellant,  to  the  adverse  party,  in  a  penalty  at  least  double  the  sum  decreed 
to  be  paid,  with  two  sufficient  sureties,  to  be  approved  by  the  said  Court  of 
Common  Pleas,  or  one  of  the  judges  thereof,  conditioned,  that  if  the  appel- 
lant shall  fail  to  prosecute  his  appeal,  or  if  the  same  be  dismissed  or  discon- 
tinued, or  if  the  decree  appealed  from,  or  any  part  thereof,  be  affirmed, 
then  that  such  appellant  will  pay  and  satisfy  the  amount  directed  to  be  paid 
by  such  decree,  or  the  part  of  such  amount  as  to  which  such  decree  shall 
be  affirmed,  if  it  be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  the  appellant  by  the  said  Supreme  Court  upon  such  appeal. 

§  5073.    Documents  to  be  Deposited. 

II.  If  the  decree  appealed  from  direct  the  assignment  or  dehvery  of 
any  securities,  evidences  of  debt,  documents,  chattels  or  things  in  action,  the 
issuing  and  execution  of  process  to  enforce  such  decree  shall  not  be  stayed 
by  such  appeal,  unless  the  article  required  to  be  assigned  or  delivered  be 
brought  into  court,  or  placed  in  the  custody  of  such  officers  or  receivers  as 
the  said  Court  of  Common  Pleas  shall  appoint,  or  unless  a  bond  in  a  penalty, 
at  least  double  the  value  of  the  articles  so  directed  to  be  delivered  or 
assigned,  be  given  to  the  adverse  party,  with  two  sufficient  sureties,  to  be 
approved  as  hereinbefore  directed  ;  conditioned,  that  the  appellant  wiU 
abide  and  obey  the  order  of  the  said  Supreme  Court,  made  upon  the  subject 
of  such  appeal. 

§  5074.    Conveyances  to  be  Deposited. 

III.  If  the  decree  appealed  from  direct  the  execution  of  any  convey- 
ance or  other  instrument  by  any  party,  tlie  issuing  and  execution  of  pro- 
cess to  enforce  such  decree  shall  not  be  stayed  by  such  appeal,  until  the 
appellant  shall  have  executed  the  conveyance  or  instrument  directed,  and 
deposited  the  same  with  such  officers  or  receivers,  as  shall  be  designated  by 
the  said  Court  of  Common  Pleas. 

§  5075.    Bond  to  Provide  against  Waste. 

IV.  If  the  decree  or  order  appealed  from  direct  the  sale  or  delivery  of 
the  possession  of  any  real  property,  the  issuing  and  execution  of  process  to 
enforce  the  same  shall  not  be  stayed,  until  a  bond  be  given  with  sureties  as 
hereinbefore  directed,  in  such  penalty  as  the  Court  of  Common  Pleas  shall 
deem  sufficient,  conditioned,  that  during  the  possession  of  such  real  prop- 
erty by  such  appellant,  he  will  not  commit  or  suffer  any  waste  to  be  com- 
mitted thereon  ;  and  in  case  such  appeal  be  dismissed  or  discontinued,  or 
such  order  or  decree  be  affirmed,  such  appellant  will  pay  the  value  of  the 
Use  and  occupation  of  such  property,  from  the  time  of  such  appeal,  until 
the  delivery  of  the  possession  thereof  pursuant  to  such  order  or  decree. 

^  5076.    When  the  Appeal  shall  be  a  Stay. 

v.   Whenever  in  the  foregoing  cases  an  appeal  shall  be  perfected  by 
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bringing  into  court,  or  depositing,  pursuant  to  its  order,  any  articles  re- 
quired to  be  so  deposited,  or  any  instruments  required  to  be  executed,  or 
by  the  giving  a  bond  as  herein  prescribed,  such  appeal  shall  stay  all  further- 
proceedings  in  the  said  Court  of  Common  Pleas  upon  the  order  or  decree 
appealed  from,  and  upon  the  subject-matter  embraced  in  such  order  or  de- 
cree ;  but  shall  not  prevent  the  said  Court  of  Common  Pleas  from  proceed- 
ing upon  any  other  matter  included  in  the  bill  and  not  affected  by  said  'order 
or  decree  :  Provided,  however.  That  whenever  the  order  or  decree  appealed 
from  directs  the  sale  of  perishable  property,  notwithstanding  any  such 
appeal,  and  the  compliance  with  the  foregoing  directions,  such  property 
may  be  sold  by  final  order  of  the  said  Court  of  Common  Pleas,  after  the 
making  of  such  appeal  ;  and  the  proceeds  of  such  sale  shall  be  brought  into- 
the  said  court  to  abide  the  final  order  and  decree  of  the  said  Supreme  Court. 
(Act  of  March  17,  1845,  §  1,  P.  L.,  158.) 

§  5077.     Appeals  from  Decrees  other  than   those  of  Philadel- 
phia Courts. 

Any  person  or  body  corporate  aggrieved  by  any  final  order  or  decree  in 
equity,  under  the  general  or  special  equity  powers  conferred  upon  the 
several  district  courts  and  courts  of  common  pleas  of  this  Commonwealth, 
other  than  those  of  the  City  and  County  of  Philadelphia,  in  any  suit  or  pro- 
ceedings now  pending,  or  which  may  hereafter  be  instituted,  shall  be  en- 
titled to  an  appeal  to  the  Supreme  Court,  in  the  same  manner,  and  upon  the 
same  terms,  as  appeals  are  allowed  from  the  orphans'  court.  (Act  April 
31,  1846,  §3,  P.  L.,433.) 

§  5078.    Decree  a  Lien— Revived  by  Scire  Taeias. 

Decrees  in  equity,  for  the  payment  of  money,  shall  be  and  constitute  a. 
lien  on  the  real  estate  of  the  defendants  or  debtors  named  in  the  said  decree, 
in  the  manner,  for  the  like  period  and  witli  the  same  force  and  effect  as 
the  lien  of  judgments  rendered  by  and  in  the  common-law  courts  of  this 
Commonwealth,  and  shall  be  entered  in  like  manner  in  the  judgment  or 
lien-docket  of  the  proper  county  :  and  the  complainant  or  plaintiff  in  such 
decree  shall  have  the  like  remedy,  by  writ  of  scire  facias  or  otherwise,  for' 
the  revival  and  continuance  of  the  said  lien,  as  is  prescribed  by  existing 
laws  for  the  continuance  of  the  lien  of  said  judgments  ;  and  the  proceed- 
ings under  such  writ  of  scire  facias,  or  other  process,  and  the  entry  of  a 
decree  of  revival  maybe  regulated,  so  far  as  is  necessary,  by  rules  ordained 
by  the  proper  court.     (Act  March  39,  1859,  §  1,  P.  L.,  389.) 

Should  any  issue  of  fact  arise  in  the  course  of  such  proceeding  of  re- 
vival, the  same  shall  be  proceeded  in  and  determined,  by  an  issue,  directed 
in  the  manner  now  practiced  in  courts  of  equity.     {Ibid.,  §  3.) 

§  5079.    Amendments  may  be  Made. 

In  all  proceedings  in  equity,  according  to  equity  forms,  the  several  *  *  *' 
courts  of  common  pleas  in  this  Commonwealth  may  permit,  at  their  discre- 
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tion,  and  when  in  their  opinion  the  same  will  affect  the  merits  of  the  mat- 
ter in  controversy,  and  expedite  justice,  amendments  to  be  made  in  bills, 
answers,  pleas  or  other  matters,  in  the  same  manner  as  now  obtains  in 
common-law  cases  and  practice  ;  proper  notice  to  be  given  to  the  adverse 
party,  whose  right  shall  be  protected  by  continuance,  if  desired.  (Act  of 
May  4,  1864,  §  2,  P.  L.,  775.) 

§  5080— Pees,  Costs. 

It  shall  be  the  duty  of  the  judges  of  the  several  district  courts  and 
courts  of  common  pleas  in  this  Commonwealth,  to  make  and  establish  for 
their  respective  courts,  a  tariff  of  fees  and  costs  in  equity  proceedings  and 

cases.     (Act  May  4,  1864,  §  1,  P.  L.,  775.) 

§  5081.    Jurisdiction  to  Reform  Acknowledgments. 

In  every  case,  when  it  shall  be  alleged  by  any  party  in  interest,  that 
any  deed,  mortgage,  power  of  attorney  or  contract  in  relation  to  real 
estate,  to  which  is  appended  a  certificate  of  acknowledgment,  defective  in. 
form,  was,  in  fact,  really  and  properly  acknowledged,  in  due  form  of  law, 
by  the  grantor  or  grantors  therein  named,  it  shall  be  lawful  for  the  court 
of  common  pleas  of  the  county  in  which  the  land  deeded,  mortgaged  or 
contracted  is  situated,  to  examine  into  the  truth  of  such  allegation,  and,  if 
satisfied  of  its  truth,  to  make  a  decree  for  the  reforming  of  such  certificate 
of  acknowledgment,  in  accordance  with  the  actual  facts  :  Provided,  That 
this  act  shall  not  apply  where  suit  or  suits  have  already  been  commenced 
to  recover  the  real  estate  conveyed  by  such  instruments  of  writing  to  which 
is  appended  said  certificate  of  acknowledgment  defective  in  form.  (Act 
May  25,  1878,  §  1,  P.  L.,  149.) 

The  proceedings  under  this  act  shall  be  by  bill  in  equity,  as  in  other 
cases  for  the  reformation  of  a  written  instrument.     (Tbid.,  §  2.) 

§  5082.    Contracts   of  Decedents  for  Sale   of  Real  Estate.— See 
Brews.  Practice,  Vol.  IV".  : — 

§  4668.     Holder  of  Decedent's  Contract  for  Sale  of  Realty  shall,  before 

suit  brought,  prove  the  same — Probate  to  be  recorded — 

Executors  or  Administrators  may  petition — "When  and 

how  Court  may  decree— Effect  of  Deed. 

§  4670.     Executor  of  an  Executor  and  Administrator  De  Bonis  Non 

may  Convey  Lands  under  Act  of  1792. 
§  4670.     A  commission  may  issue  to  examine  witnesses,  etc. 
§  4670.     Parol  contract  may  be  proved  before  the  Common  Pleas, 
etc. 
Notice  must  be  given,  etc. 
If  the  court  be  satisfied,  etc. 
The  adjudication  is  recorded,  etc. 

Executor's  or  Administrator's  petition  for  leave  to  convey^ 
etc. 
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§  4671.  The  Common  Pleas  may  order  a  co-executor  or  co-adminis- 
trator to  convey  to  his  colleague,  etc. 

§  4672.  Power  Conferred  on  Orphans'  (^ourt  to  Decree  Specific  Per- 
formance—Parol  Contracts— Decree  of  Orphans'  Court 
may  be  Recorded- Duty  of  Executor  to  Convey— When 
Executor  is  Purchaser,  Co-Executor  or  Sheriff  Conveys. 

§  4673.    Where  One  of  Two  Vendors  Dies. 

g  5083.  Mortgagors  and  Assignors  for  Benefit  of  Creditors 
may  pay  into  Court  Amount  Claimed,  Secure  Sat- 
isfaction or  Re-conveyance  and  have  the  Just 
Amount  Ascertained. 

The  mortgagors  in  any  mortgage,  or  the  assignees  (assignors)  in  any 
deed  of  assignment  in  trust  for  the  benefit  of  creditors,  shall  have  the  right, 
upon  application  to  the  court  of  common  pleas  of  tlie  county  where  the 
land  mortgaged  or  assigned  is  situated,  by  bill  or  petition,  setting  forth  the 
facts,  to  pay  into  court  the  amount  of  money  claimed  by  the  said  mortgagee 
or  trustee  under  the  mortgage  or  assignment,  stating,  if  any.  objections  to 
the  claim  of  such  mortgagee  or  assignee  ;  and  the  court,  upon  payment  of 
the  said  amount  claimed  into  court,  shall  order  anil  decree  that  satisfaction 
shall  be  entered  upon  said  mortgage,  or  that  the  assignee  or  assignees  shall 
reconvey  the  assigned  property,  and  the  court  shall  proceed  to  hear  and 
determine  the  objections  to  the  payment  of  any  part  of  the  money  in  court 
as  (to)  right  and  justice  shall  belong,  and  shall  decree  accordingly.  (Act 
Aprils,  1851,  §14,  P.  L.,  871.) 

§  5084.  When  Bank  Declared  Fraudulently  Insolvent,  its 
Assignee  shall  File  a  Bill  against  Officers,  etc. 

Whenever  any  bank  now,  or  that  may  hereafter  be  incorporated  under 
any  law  of  this  Commonwealth,  shall  be  declared  fraudulently  insolvent, 
either  by  the  report  of  auditors,  or  the  verdict  of  a  jury  upon  an  issue 
formed  by  direction  of  the  court,  then,  and  in  that  case,  the  assignee  of  said 
bank  shall  prepare,  or  cause  to  be  prepared,  a  bill  in  equitj-,  in  which  the 
said  assignees  shall  be  plaintiffs,  and  those  who  are  officers  and  directors  of 
said  bank  at  the  time  of  its  assignment,  as  also  those  who  theretofore  had 
been  officers  and  directors  of  said  bank,  and  by  whose  acts  of  omission  or 
commission,  the  fraudulent  insolvency,  in  whole  or  in  part,  of  said  bank 
was  caused,  shall  be  defendants  ;  in  which  said  bill  the  plaintiffs  shall  make 
the  necessary  and  proper  charges  against  the  defendants,  setting  forth  the 
fraudulent  insolvency  of  said  bank,  that  the  same  was  caused  by  the  acts  of 
omission  or  commission  of  the  defendants,  or  some  of  them,  particularly 
specifying  the  fraudulent  acts  complained  of,  and  by  whom  committed, 
the  amount  of  the  outstanding  and  unredeemed  paper  issues  of  said  bank, 
including  its  certificates  of  deposit,  and  how  much  of  each,  and  shall  pi-ay 
that  the  said  defendants,  or  such  of  them  by  whose  acts  of  omission  or 
■commission  the  fraudulent  insolvency  of  said  bank  was  caused,  shall  be 
adjudged  and  decreed  to  pay  to  the  plaintiffs  a  sum  of  money  equal  in 
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amount  to  all  the  outstanding  and  unredeemed  paper  issues  and  certificates 
of  deposit  of  said  bank.     (Act  April  12, 1867,  §  1,  P.  L.,  71.) 

The  said  biU  shall  be  heard  by  the  court  of  common  pleas  or  district 
court  of  the  county  in  which  said  bank  is,  or  was  located  ;  service  of  a  copy 
of  the  bill  upon  the  defendants  named  therein,  or  any  of  them,  in  any  city 
or  countj'  of  this  Commonwealth,  shall  be  a  sufficient  service  thereof,  so  as 
to  require  the  party  or  parties  so  served  to  appear  and  answer,  demur  or 
plead  thereto  ;  and  if  no  such  service  can  be  had  upon  any  of  said  defend- 
ants, then  the  same  may  be  served  as  to  thom,  by  publication  of  a  copy  of 
said  bill  in  such  newspaper  or  newspapers  as  the  court  may  direct,  for  six 
weeks  previous  to  the  return-day  ;  and  if  default  is  made,  or  if  upon  tlie 
hearing  the  facts  as  set  out  in  the  bill  are  established,  said  court  shall  enter 
a  decree  as  prayed  for  in  said  bill,  and  award  the  proper  process  to  carry 
the  same  into  effect  :  Provided,  That  upon  final  decree  made,  either  party 
may  remove  the  proceedings  to  the  Supremo  Court,  as  in  other  cases. 
{Ibid.,  §  2.) 

§  5085.    Wlien  Foreign  Attachment  may  Issue  in  Equity. 

In  any  case  in  which  a  bill  in  equity  may  hereafter  be  filed  against 
a  defendant  or  defendants  not  residing  in  the  State  of  Pennsylvania, 
in  which  there  shall  be  included  a  prayer  of  a  decree  for  tlie  payment  of 
money,  it  shall  be  lawful  for  the  plaintiff  to  cause  a  writ  of  foreign  attach- 
ment to  be  issued  against  the  real  or  personal  estate  of  such  defendant  or 
defendants,  in  the  following  form  : 

County,  ) 

The  Comjionvfealth  of  Pennsylvania.  (   ' ' 

To  the  Sherijf  of  said  County,  greeting : 

"We  command  you  that  you  attach  ,  late  of  your  county,  by 

all  and  singular  his  goods  and  chattels,  lands  and  tenements,  in  whose 
hands  or  possession  soever  the  same  may  be,  so  that  lie  be  and  appear  before 
our   court   of  to   be  holden  at  ,  in  and   for  the  said 

county,  on  the  day  of  next,  there  to  answer  the  allega- 

tion of  a  bill  in  equity,  filed  in  the  Court  of  Common  Pleas  of  said  county. 

"Wliich  writ  shall  be  executed  by  the  sheriff  in  the  manner  prescribed  by 
law  for  the  service  of  writs  of  foreign  attachment.  (Act  of  May  23,  1887, 
§1,  P.  L.,  163.) 

In  case  the  defendant  or  defendants,  against  whose  property  an  attach- 
ment has  been  issued  as  aforesaid,  shall  not  appear  and  answer  the  allega- 
tions of  the  biU,  at  or  before  the  first  Monday  of  the  third  term  next  ensu- 
ino-  after  the  issuing  of  said  attachment,  tlien  and  in  such  case  the  plaintiff 
shall  be  at  liberty  to  have  a  decree  pro  confesso  entered  against  said  defend- 
ant or  defendants,  and,  thereafter,  to  proceed  upon  the  decree  so  entered 
pro  confesso  by  scire  facias  against  the  garnishee  or  garnishees,  in  the 
same  manner  as  proceedings  begun  by  foreign  attachment  in  actions  at 
law.     (Ibid.,  §  2.) 


CHAPTER  ni. 

RULES    IN    EQUITY. 

ADOPTED  BY  THE    SUPREME   COURT   OF   PENNSYLVAlfIA,    MAY 
2T,    1865,    TO  TAKE  EFFECT  JULY   1,    1865. 

Note. — The  Amendments  to  these  Rules,  adopted  January  15,  1894,  are 
noted  where  appropriate  in  connection  with  the  Rule  altered  or 
amended.  The  Amendments  are  at  length  at  the  end  of  these 
Rules. 

RULE  I. 

MISCELLANEOUS  RULES. 

§  5086.     Equity  Side  of  Court  to  be  Open. 

§  1.  The  equity  side  of  the  supreme  court,  district  coiirts,  and  courts 
of  common  pleas  shall  be  deemed  always  open  for  the  purpose  of  filing 
bills,  answers  and  other  pleadings,  for  issuing  and  returning  mesne  and 
final  process  and  commissions,  and  for  making  and  directing  all  interlocu- 
tory motions,  orders,  rules  and  other  proceedings,  preparatory  to  the  hear- 
ing of  causes  upon  their  merits. 

(Note. — District  courts  were  abolished  by  the  Constitution  of  ".Z"i, 
Article  v.,  §6.) 

§  5087.    Prothonotary's  OflS.ee  to  be  Open. 

§  2.  The  prothonotary's  ofSce  shall  be  open,  and  the  prothonotary 
shall  be  in  attendance  therein  daily,  during  office  hours,  for  the  purpose 
of  receiving,  entering,  entertaining  and  disposing  of  all  motions,  rules, 
orders  and  other  proceedings,  which  are  grantable  of  course,  and  applied 
for  or  had  by  the  parties  or  their  solicitors,  in  all  causes  pending  in  equity, 
in  pursuance  of  the  rules  hereby  prescribed. 

§  5088.    Powers  of  Nisi   Prius  Judge  now  Abolished— Revis- 
ion, etc. 

§  3.  In  all  cases  in  equity  instituted  in  the  Supreme  Court  when  sitting 
in  the  eastern  district,  the  nisi  prius  judge,  unless  otherwise  ordered  by 
the  court  on  cause  shown,  shall  take  cognizance  and  shall  hear  and  decide 
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the  same,  and  make  all  necessary  decrees  as  fully  as  the  Supreme  Court  in 
banc  might  or  could  do,  subject  to  revision  according  to  the  ninth  section 
of  the  Act  of  36th  of  July,  1843.  The  nisi  prius  shall  be  open  for  equity 
cases  on  all  juridical  days. 

{Note.— Nisi  Prius  courts  were  abolished  by  the  Constitution  of  1874, 
Article  V.,  §  31.) 

§  4.  When  any  case  in  equity,  within  the  meaning  of  the  first  section 
of  the  Act  of  8th  April,  1853,  comes  into  the  Supreme  Court  in  banc  for 
revision,  it  shall  be  certified  from  district  to  district  until  determined,  as 
required  by  tlie  act  aforesaid.  All  such  c-ases,  instituted  in  other  districts 
than  the  eastern  district,  shall  be  disposed  of  by  the  Supreme  Court  in  banc, 
vrithout  a  preliminary  reference  to  tlie  judge  at  nix! pi-ins,  &nd  shall  be 
certified  for  that  purpose  from  district  to  district,  as  the  said  act  requires. 

(Note.— Nisi  Prius  courts  were  abolished  by  the  Constitution  of  1874, 
Article  V.,  §  21.) 

EULE  II. 

PROCESS  AND  APPEAEANCE. 

§  5089.    BiU  to  be  Printed  and  Piled. 

§  5.  No  suit  shall  be  deemed  pending  until  the  bill  be  actually  filed  in 
the  prothonotar\''s  office.  Every  bill  shall  be  printed,  except  in  the  cases 
specially  provided  for  in  these  rules ;  and  the  prothonotary  shall  endorse 
thereon  the  time  of  filing  the  same. 

§  509O.    Defendant  to  Appear  and  Answer— Notice. 

§  6.  Unless  otherwise  provided  by  law,  the  defendant  or  defendants 
shall  be  required,  in  the  first  instance,  to  appear  and  answer  the  exigency 
of  the  bill,  by  tlie  service  ui:ion  each  defendant  therein  named,  of  a  printed 
copy  thereof,  on  which  shall  be  endorsed  a  notice  in  the  following  form  : 
' '  To  the  within-named  defendant  (here  the  name  of  the  defendant  upon 
whom  service  is  to  be  made  must  be  inserted).  You  are  hereby  notified 
and  required,  within  fourteen  days  after  service  hereof  on  you,  exclusive 
of  the  day  of  such  service,  to  cause  an  appearance  to  be  entered  for  you  in 
the  Supreme  Court  of  Pennsylvania,  in  and  for  the  Eastern  District  (or  as 
the  case  may  be),  to  the  within  bill  of  complaint  of  the  within-named  (here 
insert  the  name  of  the  complainant),  and  to  observe  what  the  said  court 
shall  direct. 

"  Witness  my  hand  at  (here  insert  the  place  where  the  court  is  held,  the 
date  of  notice,  and  name  and  place  of  business  of  plaintiff's  solicitor). 

"  Note. — If  you  fail  to  comply  with  the  above  directions  by  not  enter- 
ing an  appearance  in  the  prothonotary's  office,  within  fourteen  days,  you 
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will  be  liable  to  "have  the  bill  taken  pro  confesso,  and  a  decree  made 
against  you  in  your  absence." 

{Note. — By  the  Amendments,  fifteen  days  after  service  are  now  allowed 
for  entering  an  appearance  and  iiling  an  answer.  Thirty  days  additional 
may  be  allowed  by  the  court  for  filing  the  answer.) 

§  5091.    Guardians  Ad  Litem— Appointment. 

§  7.  .  Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the 
court,  or  by  any  judge  thereof,  on  petition,  for  infants  or  other  persons 
who  are  under  guardianship,  or  otherwise  incapable  to  sue  for  themselves  ; 
all  infants  and  other  persons  so  incapable  may  sue  by  their  guardians,  if 
any,  or  by  their  prochein  ami,  subject,  however,  to  such  orders  as  the 
court  may  direct,  as  to  security  or  otherwise,  for  the  protection  of  such 
infants  and  other  persons. 

§  5092.    Service  of  Bill. 

§  8.  Service  upon  a  defendant  shall  be  by  giving  him  a  printed  copy 
of  the  bill,  with  a  notice  endorsed  thereon  in  the  f  orhi  prescribed  in  these 
rules,  or  by  leaving  such  copy  and  notice  at  his  dwelling-house,  with  an 
adult  member  of  his  family  or  the  family  in  which  he  resides.  The  court, 
or  a  law  judge  thereof,  may  direct  how  service  shall  be  made  in  special 
cases. 

(Note. — By  the  Amendments,  the  form  of  notice  is  prescribed.) 

§  5093.    Service  on  Husband  and  Wife,  or  Non-Resident   De- 
fendants. 

§  9.  In  oases  wliere  husband  and  wife  are  defendants,  service  of  a 
copy  of  the  bill  and  notice  to  appear  shall  be  made  on  each  of  them.  Serv- 
ice on  non-resident  defendants  shall  be  made  in  the  mode  prescribed  by 
the  acts  of  assembly  relating  thereto. 

§  5094.    Service     upon     Corporation  —  When     Commonwealth. 
Party. 

§  10.  Service  of  the  bill  and  notice  to  appear,  on  a  corporation,  shall  be 
effected  in  tlie  mode  prescribed  by  law  for  the  service  of  a  writ  of  summons 
upon  such  corporation.  Where  the  Commonwealth  is  a  necessary  party, 
service  shall  be  made  in  the  manner  prescribed  by  the  Act  of  6th  April,  1844. 

§  5095.    Service  upon  !Non-Resident. 

§  11.  Whenever  the  court  shall  make  an  order  under  the  provisions  of 
the  Act  of  6th  April,  1859,  for  a  service  upon  a  non-resident  defendant,  with- 
out the  Commonwealth,  such  service  shall  be  by  delivery  to  him  of  a,  copy 
of  the  bill,  such  as  is  provided  for  in  these  rules,  together  with  a  copy  of  the 
order  authorizing  such  service  ;  and  in  such  case  the  form  of  subprnna 
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shall  be  similar,  in  substance,  to  the  notice  to  appear  prescribed  by  these 
rules,  but  so  varied  as  to  require  the  defendant  to  cause  an  appearance  to  be 
entered  for  him,  on  or  before  the  time  fixed  in  such  special  order. 

§  5096.    Publication. 

§  13.  "Whenever  the  court  shall  direct  service  by  publication,  under  the 
provisions  of  the  Act  of  6tli  A^jril,  1859,  a  copy  of  such  order,  together  with 
a  statement  of  the  substance  and  object  of  the  bill,  petition  or  other  pro- 
ceeding, shall  be  published  in  such  one  or  more  newspapers,  and  at  such 
times  as  the  court  shall  by  special  order  direct,  having  regard  to  the  prob- 
able residence  of  the  defendant,  and  affidavit  filed  stating  all  the  knowledge- 
or  information  of  the  complainant  or  deponent  in  reference  to  such  defend- 
ant's place  of  residence.  , 

§  5097.    Proceedings  to  be  Docketed— Appearance— Decree  Pro 
Confesso. 

§  13.  Upon  filing  the  bill  the  prothonotary  shall  enter  the  suit  upon 
his  docket  as  pending  in  the  court,  and  shall  state  the  time  of  entry  ;  and 
upon  the  filing  of  an  affidavit  of  the  due  service  of  notice  to  appear  upon 
the  defendant  or  defendants,  shall  enter  the  same  upon  the  docket.  The 
appearance  of  the  defendant,  either  personally  or  by  solicitor,  shall  be  by  a 
paper  filed  and  endorsed  by  the  prothonotary,  with  the  time  of  filing  the 
same,  and  shall  be  noted  on  the  margin  of  the  equity  docket.  If  tlie  defend- 
ant shall  not  cause  an  appearance  to  be  entered  for  him  within  the  time 
limited  for  that  purpose,  the  plaintiff  may,  at  his  election,  enter  an  order 
as  of  course  in  the  cause,  that  the  bill  be  taken  pro  confesso,  or  proceed  by 
attachment,  as  is  hereafter  provided  by  §  29. 


RULE  III. 

PLEADINGS    GENERALLY. 

§  5098.    Pleadings  to  be  Printed  except  in  Cases  of  Poverty 
— Copies  to  be  Served. 

§  14.  All  bills,  interrogatories,  demurrers,  pleas,  answers  to  bills  and 
to  interrogatories,  and  amendments  of  pleadings,  where  such  amendments 
exceed  one  hundred  consecutive  words,  shall  be  printed  on  wliite  sized  paper 
of  a  convenient  size.  Amendments  shall  be  printed  on  one  side  only  of  the 
paper.  Each  party  appearing  by  separate  counsel  shall  be  entitled  to  ten 
copies  of  all  such  pleadings.  The  amount  paid  for  printing  shall  be  allowed 
as  costs  of  the  cause.  This  rule  shall  not  apply  where  counsel  shall  certify 
that  his  client,  by  reason  of  poverty,  is  unable  to  pay  for  the  same.  In 
which  case,  instead  of  ten  printed  copies,  each  party  shall  be  entitled  to  one 
fairly  written  copy  of  all  pleadings,  interrogatories,  etc.,  and  in  such  case 
any  other  party  may  print  such  papers,  and  be  allowed  for  the  expense  at 
the  termination  of  the  cause,  or  when  the  court  shall  see  fit  to  order  the 
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payment  by  the  other  party.  The  prothonotary  shall  not  permit  any  such 
unprinted  pleadings  to  be  filed,  saving  with  such  a  certificate,  and  saving 
also  bills  for  injunction,  where  counsel  shall  certify  that  there  has  not  been 
time  to  print  the  same.  And  such  injunction  bills  shall  be  withdrawn  and 
deemed  finally  dismissed  as  of  course,  unless  within  twenty  days  after  filing 
the  same  printed  copies  are  filed  and  served. 

RULE  IV. 

STPUCTUEE  OF  BILL. 

§  5099.    Scandal  or  Impertinence  not  Permitted — Exceptions— 
Beferenee— Costs. 

§  15.  Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it 
reasonably  can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  docu- 
ments, contracts  or  other  instruments,  in  hcec  verba,  or  any  other  imperti- 
nent matter,  or  any  scandalous  matter  not  revelant  to  the  suit.  If  it  do,  it 
may,  on  exceptions,  be  referred  to  a  master  by  any  judge  in  the  court  for 
impertinence  or  scandal,  and  if  so  found  by  him,  the  matter  shall  be  ex- 
punged at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the  defendant  aU 
his  costs  in  the  suit  up  to  that  time,  unless  the  court  or  a  law  judge  thereof 
shall  otherwise  order.  If  the  master  shall  report  that  the  biU  is  not  scanda- 
lous or  impertinent,  the  plaintiff  shall  be  entitled  to  all  costs  occasioned  by 
the  reference,  or  the  court  or  any  law  judge  thereof  may  decide  thereon 
without  a  reference,  unless  the  case  shall  require  it. 

(Note. — By  the  Amendments,  the  office  of  master  is  abolished  except  in 
proceedings  where  decrees  or  interlocutory  orders  are  to  be  executed,  etc., 
etc.) 

§  5100.    How  Bill  Framed. 

§  16.  Every  bill,  in  the  introductory  part  thereof,  shall  contain  the  names 
of  all  the  parties,  plaintiffs  and  defendants,  by  and  against  whom  the  bill 
is  brought.  The  form  in  substance  shall  be  as  follows  :  In  the  (style  of 
court).  Sitting  in  equity.  Between  A.  B.,  plaintiff,  andO.  D.,  defendant. 
To  the  Honorable  the  Judges  of  the  said  court.  Your  oi-ator  complains 
and  says,  etc. 

§  5101.    Bill  to  be  Divided  into  Paragraphs— Prayer. 

§  17.  The  bill  shall  be  divided  into  paragraphs  consecutively  numbered, 
and  shall  contain  a  succinct  statement  of  the  facts  upon  which  the  plaintiff 
asks  relief,  and,  at  his  option,  the  facts  whicli  are  intended  to  avoid  an 
anticipated  defense,  and  such  averments  as  may  be  necessary  under  the 
rules  of  equity  pleading  to  entitle  the  plaintiff  to  relief,  and  the  prayer  for 
relief  and  for  special  orders,  writs  or  process,  which  shall  also  be  so  divided 
and  numbered.  The  combination  clause,  the  interrogatories,  and  the  alb- 
gation  of  want  of  remedy  at  law  and  similar  formal  averments,  shall  be 
.omitted. 
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RULE  V. 

PARTIES. 

'f  5102.    When  Defendant  need  not  Appear  and  Answer. 

§  18.  Where  no  account,  payment,  conveyance  or  other  direct  relief  is 
sought  against  a  party  to  a  suit  not  being  an  infant,  the  party,  upon  service  of 
the  notice  upon  him,  need  not  ajspear  and  answer  the  bill,  unless  the  plaintiff 
especially  requires  him  so  to  do,  by  the  prayer  of  his  bill ;  but  he  may 
apjiear  and  answer  at  his  option  ;  and  if  he  does  not  appear  and  answer,  he 
sliall  be  bound  by  all  the  proceedings  in  the  cause.  If  the  plaintiff  shall 
require  him  to  appear  and  answer,  he  shall  be  entitled  to  the  costs  of  all  the 
proceedings  against  him,  unless  the  court  shall  otherwise  direct. 

g  5103.    Infants  and  Parties  not  Sui  Juris. 

§  19.  Where  infants  or  persons  not  SMijitris  are  parties,  the  fact  shall  be 
specially  stated  in  the  bill,  so  that  the  court,  before  or  after  the  service  of 
process,  may  make  order  thereon  as  justice  may  require. 

§  5104.    Persons  Outside  the  Jurisdiction. 

§  20.  Where  persons  without  the  jurisdiction  are  proper  or  necessary 
parties,  this  fact  shall  be  stated  in  the  bill,  and  they  may  be  brought  in  by 
service  when  they  come  within  the  jurisdiction  of  the  court,  or  under  a 
special  order  as  provided  by  the  Acts  of  Assembly. 

§  5105.    When  Parties  need  not  be  Joined. 

§  21 .  In  all  oases  where  it  shall  appear  to  the  court  that  persons  who  might 
otherwise  be  deemed  necessary  or  proper  parties  to  the  suit,  cannot  be  made 
parties  by  reason  of  their  being  out  of  the  jurisdiction  of  the  court,  incapable 
otherwise  of  being  made  parties,  or  because  their  joinder  would  oust  the 
jurisdiction  of  the  court  as  to  the  parties  before  the  court,  the  court  may, 
in  their  discretion,  prceed  in  the  cause  without  making  such  persons 
parties  ;  and  in  such  cases  the  decree  shall  be  without  prejudice  to  the 
rights  of  the  absent  parties. 

g  5106.    When  Parties  TiTumerous. 

^  22.  Where  the  parties  on  either  side  are  very  numerous,  and  cannot 
-without  manifest  inconvenience  and  oppressive  delays  in  the  suit  be  all 
brought  before  it,  the  court  in  its  discretion  may  dispense  with  making  all  of 
them  parties,  and  may  proceed  in  the  suit,  having  sufficient  parties  before  it 
to  represent  all  the  adverse  interest  of  the  plaintiffs  and  the  defendants  in  the 
suit  properly  before  it.  But  in  such  cases  the  decree  shall  be  without  prej- 
udice to  the  rights  and  claims  of  all  the  absent  parties. 

§  5107.    Trustees— Cestuis  que  Trustent— When  Parties. 

§  33.  In  all  suits  concerning  real  estate  which  is  vested  in  trustees,  and 
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such  trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds  of 
the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees  shall 
represent  the  persons  beneficially  interested  in  the  estate  or  the  proceeds,  or 
the  rents  and  profits,  in  the  same  manner  and  to  the  same  extent  as  the 
executors  or  administrators  in  suits  concerning  personal  estate  represent 
the  persons  beneficially  interested  in  such  personal  estate ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  the  persons  beneficially  interested 
in  such  real  estate  or  rents  and  profits  parties  to  the  suit,  but  the  court  may, 
upon  consideration  of  the  matter  on  the  hearing,  if  they  shaU  so  think  fit, 
■  order  such  persons  to  be  made  parties. 

§  5108.    Suits  to  Execute  Trusts  of  Will— Heirs-at-Law  as  Par- 
ties. 

§  34.  In  suits  to  execute  the  trusts  of  a  will  it  shall  not  be  necessary  to 
make  the  heir-at-law  a  party  ;  but  the  plaintiff  shall  be  at  Uberty  to  make 
the  heirs-at-law  a  party,  where  he  desires  to  have  the  will  established 
against  them. 

§  5109.    Where  Defendants  Liable  Jointly  and  Severally. 

§  25.  In  all  cases  where  the  plaintiff  has  a  joint  and  several  demand 
against  several  persons,  either  as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  court,  as  parties  to  a  suit  concerning  such  demand, 
all  the  persons  liable  thereto  ;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable.  But  the  defendant  may  at  once  pro- 
ceed by  a  bill  in  the  nature  of  a  cross-bill  against  such  party  as  is  liable 
Jointly  with  him,  and  such  party  shall  be  permitted  to  make  himself  a  party 
to  the  original  cause,  and  defend  the  same,  and  the  proceedings  in  the  orig- 
inal cause  shall,  after  the  service  of  such  cross-biU,  be  conclusive  as  to  such 
other  party,  and  if  he  shall  appear  thereto,  be  conducted  as  if  he  had  been 
made  a  party  thereto  in  the  first  instance . 

§  5110.    Where  Objection  to  Suit  for  Want  of  Parties  is  Made 
for  First  Time  at  Hearing. 

§  26.  If  a  defendant  shall,  at  the  hearing  of  a  case,  object  that  a  suit 
is  defective  for  want  of  parties  not  having  by  plea  or  answer  taken  the 
objection,  and  therein  specified  by  name  or  description  the  parties  to  whom 
the  objection  applies,  the  court,  if  it  shall  think  fit,  shall  be  at  liberty  to 
make  a  decree,  saving  the  rights  of  the  absent  parties. 

§  5111.    Objection  by  Answer  to  Bill,  for  Want  of  Parties,  to 
be  set  down  for  Argument. 

§  27.  Where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is 
defective  for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  within  four- 
teen days  after  answer  filed,  to  set  down  the  cause  for  argument  upon 
that  objection  only ;  and  the  purpose  for  which  the  same  is  so  set  down 
shall  be  notified  by  an  entry,  to  be  made  in  the  equity  docket,  in  the  form 
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or  to  the  effect  following,  that  is  to  say  :  "  Set  down  upon  the  defendant's 
objection  for  want  of  parties."  And  where  the  plaintiff  shall  not  set  down 
his  cause,  but  shall  proceed  therewith  to  a  hearing,  notwithstanding  an  ob- 
jection for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the  hearing 
of  the  cause,  if  the  defendant's  objection  shtdi  then  be  allowed,  be  entitled 
as  of  course  to  an  order  for  liberty  to  amend  his  bill  by  adding  parties. 
But  the  court,  if  it  think  fit,  shall  be  at  liberty  to  dismiss  the  bill. 

§  5112.    Dismissal  of  Suit  by  Agreement. 

§  28.  The  parties  to  a  suit  may  at  any  time  before  decree,  by  agreement 
in  writing,  without  special  motion,  consent  that  the  bill  be  dismissed,  with 
or  without  costs,  as  may  be  stipulated  ;  and  upon  payment  of  the  costs  due 
to  the  officers  of  the  court,  such  agreement  shall  be  entered  upon  the  docket, 
and  the  suit  shall  be  thereupon  fully  ended  and  discontinued. 

EXILE  VI. 

PLEAS,  DEMUREEES  AND  DECREES  PRO  CONPESSO. 

§  5113.    Rule  to  Answer — Decree  Pro  Confesso— Attachment. 

§  29.  The  plaintiff  shall  be  entitled,  immediately  after  the  defendant's 
appearance  is  entered,  to  a  rule  on  defendant  to  be  entered  of  course  in  the 
prothonotary's  office,  to  file  the  (plea)  demurrer  or  answer  to  the  biU 
within  thirty  days  after  service  of  notice  of  such  rule  ;  in  default  of  com- 
pliance therewith  the  plaintiff  may  at  his  election  enter  an  order  as  of  course 
in  the  cause,  that  the  bill  be  taken  pro  confesso.  And  in  such  case,  and 
also  where  the  bill  is  taken  pro  confesso  for  want  of  an  appearance,  the 
cause  shall  be  proceeded  in  ex  parte,  and  the  case  may  be  put  upon  the  next 
equity  argument  list,  and  the  matter  of  the  bill  may  be  decreed  by  the 
court  when  there  reached  in  its  order,  if  the  same  can  be  done  without  an 
answer,  upon  the  allegations  in  the  bill,  which  without  further  proof  shall 
be  taken  as  admitted  ;,  or  the  plaintiff,  if  he  requires  any  discovery  or  an- 
swer to  enable  him  to  obtain  a  proper  decree,  shall  be  entitled  to  process  of 
attachment  against  the  defendant  to  compel  an  answer,  and  the  defendant 
shall  not,  when  arrested  upon  such  process,  be  discharged  therefrom  unless 
upon  filing  his  answer  or  otherwise  complying  with  such  order  as  the  court 
or  a  law  judge  thereof  may  direct  as  to  pleading  to  or  fully  answering  the 
bill  within  a  period  to  be  fixed  by  the  court  or  judge,  and  undertaking  to 
speed  the  cause  ;  or  it  shall  be  in  the  option  of  the  plaintiff  wlien  such  rule 
to  (plead)  answer  or  demur  shall  have  been  served  as  aforesaid,  and  not  com- 
plied with,  or  on  default  of  appearance  by  the  defendant  within  the  time 
limited  therefor,  instead  of  taking  the  bill  pro  confesso,  to  have  process  of 
contempt  to  compel  an  answer. 

{Note. — By  the  Amendments,  all  defenses  must  now  be  by  "answerer 
demurrer. "  ' '  All  issues  of  fact  must  be  made  by  answer. ' '  The  separate  rule 
to  answer,  etc. ,  in  thirty  days  has  been  abolished.  The  notice  endorsed  upon 
the  bill  requires  the  appearance  to  be  entered  and  answer  filed  within  fifteen 
days  after  service.) 
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§  5114.    When  Decree' Pro  Confesso  to  be  Deemed  Absolute. 

§  30.  When  the  bill  is  taken  pro  confesso,  and  the  court  shall  have  pro- 
ceeded to  a  decree  as  aforesaid,  such  decree  so  rendered  shall  be  deemed 
absolute,  unless  the  court  or  a  law  judge  thereof  shall,  within  fourteen  days 
after  service  of  notice  of  such  decree  on  the  defendant,  set  aside  the  same 
and  give  the  defendant  time  for  fihng  an  answer  upon  cause  shown.  And 
no  such  motion  shall  be  granted,  unless  the  defendant  shall  undertake  to 
file  his  answer  within  such  time  as  the  court  shall  direct,  and  submit  to 
such  other  terms  as  the  court  shall  direct  for  the  purpose  of  speeding  the 
cause. 

§  5115.    Answers  and  Deniiirrers. 

§  31.  The  defendant  may,  at  any  time  before  the  bill  is  taken  for  con- 
fessed, or  afterwards  with  the  leave  of  the  court,  demur  (or  ple5,d)  to  the 
whole  biU  or  to  part  of  it,  and  he  may  demur  to  part  (plead  to  part)  and 
answer  as  to  the  residue  ;  (but  in  every  case  in  which  the  bill  specially 
charges  fraud  or  combination,  a  plea  to  such  part  must  be  accompanied 
with  an  answer  fortifying  the  plea,  and  explicitly  denying  the  fraud  and 
combination  and  the  facts  on  which  the  charge  is  founded.) 

{Note. — By  the  Amendments,  pleas  are  abolished.) 

§  5116.    Afildavit  to  Demurrer. 

§  32.  No  demurrer  (or  plea)  shall  be  allowed  to  be  filed  to  any  bill,  un- 
less supported  by  affidavit  that  it  is  not  interposed  for  delay  :  (and  if  a 
plea,  that  it  is  true  in  point  of  fact.)  Demurrers  shall  be  substantially  in  the 
form  following  ;  "The  defendant  demurs  to  the  whole  bill. "  "  or  to  so  much 
of  the  bill,  or  discovery  or  relief,"  stating  the  particulars  and  assigning  the 
reasons  or  grounds  in  detail. 

(Note.— By  the  Amendments,  pleas  are  abolished.) 

§  5117.    Demurrer  to  be  Argued. 

§  83.  The  plaintiff  may  set  down  the  demurrer  (or  plea)  to  be  argued 
(or  he  may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts  stated  in  the 
plea  be  determined  for  the  defendant,  they  shall  avail  him  as  far  as  in  law 
and  equity  they  ought  to  avail  him.) 

(Note.—Bj  the  Amendments,  pleas  are  abolished.) 

§  5118.    Defendant  can  set  down  Demurrer  upon  Notice. 

§  34.  If  the  plaintiff  shall  (not  reply  to  any  plea,  or)  set  down  any 
(plea  or)  demurrer  for  argument  within  ten  days  after  service  of  the  same, 
the  defendant  may  set  it  down  for  argument  on  five  days'  notice. 


(iVofe.— By  the  Amendments,  pleas  are  abolished.) 
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§  5119.    When  Demurrer  Not  to  be  Overruled. 

§  35.  No  demurrer  (or  plea)  shall  be  held  bad  and  overruled  upon 
argument,  only  because  such  demurrer  (or  plea)  shall  not  cover  so  much  of 
the  bill  as  it  might  by  law  have  extended  to,  or  because  the  answer  of  the 
defendant  may  extend  to  some  part  of  the  same  matter  as  may  be  covered 
by  such  demurrer  (or  plea.) 

{Note. — By  the  Amendments,  pleas  are  abolished.) 

§  5120.    Amendment  to  Bill. 

§  36.  If,  upon  the  hearing,  any  demurrer  (or  plea)  shaU  be  allowed, 
the  court  may,  in  its  discretion,  upon  motion  of  the  plaintiff,  allow  him  to 
amend  his  bill  upon  such  terms  as  it  shall  deem  reasonable. 

(Note.—liY  the  Amendments,  pleas  are  abolished.) 

§  5121.    When   Defendant   to   Answer,  after   Demurrer   Over- 
ruled. 

§  37.  If,  upon  the  hearing,  any  demurrer  (or  plea)  is  overruled,  unless 
the  court  shall  be  satisfied  that  it  was  intended  for  vexation  and  delay,  the 
defendant  shall  be  assigned  to  answer  the  biU,  or  so  much  thereof  as  is 
covered  by  the  (plea  or)  demurrer,  at  such  period  as,  consistently  with 
justice  and  the  rights  of  the  defendant,  the  same  can,  in  the  judgment  of 
the  court,  be  reasonably  done  ;  in  default  whereof  the  bill  shall  be  taken 
against  him,  pro  confesso,  and  the  matter  thereof  proceeded  in  and  decreed 
accordingly  ;  and  such  decree  shall  also  be  made  when  the  court  deems 
the  (plea  or)  demurrer  to  have  been  for  vexation  and  delay,  and  to  have 
been  frivolous  or  unfounded. 

(Note. — By  the  Amendments,  pleas  are  abolished.) 
RULE  VII. 

ANSWERS  AND   CROSS-BILLS. 

§  5122.    Frame  of  Answer. 

§  38.  The  defendant  shall  make  answer  to  all  the  material  allegations 
of  the  biU.  The  answer  of  a  defendant  must  be  in  the  first  person,  and 
divided  into  paragraphs,  numbei-ed  consecutively,  each  paragraph  contain- 
ing, as  nearly  as  may  be,  a  separate  and  distinct  allegation.  The  rule,  that 
if  the  defendant  submits  to  answer,  he  shall  answer  fully  to  all  the  matters 
of  the  bill,  shall  no  longer  apply  in  cases  where  he  might,  by  (plea  or) 
demurrer,  protect  himself  from  such  answer  or  discovery.  And  the 
defendant  shall  be  entitled  in  all  cases,  by  answer,  to  insist  upon  all  mat- 
ters of  defense  in  lAw  (not  being  matters  of  abatement,  or  to  the  character 
of  the  parties,  or  of  matters  of  form),  to  the  merits  of  the  bill,  of  which  he 
may  be  entitled  to  avail  himself  by  a  demurrer  (or  plea  in  bar),  and  in  such 
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answer  he  shall  not  be  compellable  to  answer  any  other  matters  than  he 
would  be  compellable  to  answer  and  discover,  upon  filing  a  demurrer  (or 
plea  in  bar  and  an  answer  in  support  of  such  plea,  touching  the  matters 
set  forth  in  the  bill  to  avoid  or  repel  the  bar,  or  defense.)  (Thus,  for  ex- 
ample, a  bona  fide  purchaser,  for  a  valuable  consideration,  without  notice, 
may  set  up  the  defense,  by  way  of  answer,  instead  of  plea,  and  shall  be 
entitled  to  the  same  protection,  and  shall  not  be  compellable  to  make  any 
further  answer  or  discovery  of  his  title  than  he  would  be  in  any  answer  in 
support  of  such  plea.) 

(pfote. — By  the  Amendments,  pleas  are  abolished.) 

§  5123.    Interrogatories   to  be   Piled  Separate  from   Bill— May- 
be Filed  by  Defendant— Answers. 

§  39.  Specific  interrogatories  to  defendants  shall  not  be  included  in 
the  bill,  but  may  be  filed  separately.  In  like  manner,  any  defendant  shall 
be  entitled  to  file  interrogatories  to  any  of  the  plaintiffs  after  he  shall  have 
put  in  his  own  answer  to  the  bill.  In  either  case,  they  may  be  filed  at  any 
time  before  the  taking  of  testimony  is  begun,  and  shall  be  deemed,  with 
t'lie  answers,  part  of  the  pleadings.  By  special  order  on  notice,  they  may 
be  filed  after  testimony  has  been  taken,  and  answers  required  at  such  time 
as  the  court  or  a  law  judge  may  order.  They  shall  be  divided  as  conveni- 
ently as  may  be  and  numbered.  Where  there  is  more  than  one  defendant 
or  plaintifll,  the  particular  interrogatories  which  each  is  required  to  answer 
shall  be  specified  by  a  note  at  the  foot  of  the  paper.  A  copy  shall  be  served 
on  each  party  required  to  answer  them,  or  his  counsel,  and  an  order  of 
course,  to  answer  within  ten  days  after  such  service,  and  on  neglect  to 
answer  any  interrogatory  and  serve  a  copy  of  such  answer  within  that 
time,  the  plaintiff  or  defendant,  as  the  case  may  be,  shall  be  entitled  to 
move  for  an  attachment  to  compel  an  answer. 

§  5124.    When  Interrogatories  need  not  be  Answered— Excep- 
tions to  Answers. 

§  40.  A  plaintiff  or  defendant  shall  be  at  liberty  to  decline  answering 
any  interrogatory,  or  part  of  an  interrogatory,  when  he  might  have  protected 
himself  by  demurrer  from  answering  the  subject-matter  of  the  interroga- 
tory ;  and  he  shall  be  at  liberty  so  to  decline,  notwithstanding  he  shall 
answer  other  interrogatories,  from  which  he  might  have  protected  himself 
by  demurrer,  and  the  plaintiff  or  defendant  may,  on  forty-eight  hours' 
notice,  set  down  the  matter  for  a  hearing  before  any  law  judge  of  the 
court,  as  on  an  exception  to  tlie  answer  for  insufficiency.  But  where  the 
interrogatories  are  not  fully  answered,  and  no  reason  is  assigned  for  the 
omission,  the  particular  objection  must  be  pointed  out  by  exception,  to  be 
filed  and  served  at  least  ten  days  before  the  hearing  of  such  exception. 
The  plaintiff  or  defendant  shall  be  at  liberty,  before  answers  to  the  inter- 
rogatories are  filed,  or  pending  exceptions,  to  file  or  require  a  replication, 
and  proceed  to  take  testimony  without  waiver  of  his  right  to  such  answers, 
or  of  his  exceptions  to  the  answers. 
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§  5125.    Cross-Bills— Service. 

§  41.  Cross-bills  for  discovery  only  shall  not  be  allowed,  but  the  defend- 
ant shall  be  at  liberty,  instead  thereof,  to  file  interrogatories  to  the  plaintiff 
as  above  px-ovided.  In  other  cross-bills  no  other  reference  shall  be  made  to 
the  matters  contained  in  the  original  bill  than  sliall  be  necessary,  but  the 
same  may  be  treated  as  if  incorporated  therein.  The  rules  regulating  the 
form  of  bills  shall  apply  to  cross-bills.  If  no  new  parties  are  introduced, 
service  of  a  copy  of  the  cross-bill  on  the  counsel  of  the  plaintiff  in  the  orig- 
inal bill  shall  be  sufficient.  "Where  other  persons  are  made  parties,  the 
service  shall  be  in  the  manner  provided  in  oiiginal  biUs,  a  copy  of  such 
original  bill  being  served  together  with  the  cross-bill,  and  such  new  parties 
shall  be  entitled  to  have  copies  of  the  answer  to  the  original  bill  as  required 
for  the  plaintiff. 

§  5126.    Before   whom  Ans'wer  and  Aflfidavits  may  be  Sworn 
to. 

§  43.  Answere  and  affidavits  may  be  sworn  to  before  any  person  author- 
ized to  administer  oaths  under  the  laws  or  usages  of  this  Commonwealth, 
or  of  any  other  State,  territory  or  country  where  the  oath  is  taken. 

RULE  VIII. 

EXCEPTIONS  TO   ANSWEES. 

§  5127.    Exceptions  to  be  Filed  in  Twenty  Days. 

§  43.  After  answers  are  filed  to  the  interrogatories,  the  plaintiff  shall  be 
allowed  twenty  days  from  the  service  of  a  copy  of  such  answers  on  the 
plaintiff's  counsel,  to  file  in  the  prothonotary's  office  exceptions  thereto, 
and  no  longer,  unless  a  longer  time  shall  bo  allowed  for  the  purpose,  upon 
cause  shown  to  the  court  or  a  law  judge  thereof  ;  and  if  no  exceptions  shall 
be  filed  thereto  within  that  period,  the  answer  shall  be  deemed  and  taken 
to  be  sufficient. 

§  5128.    Exceptions  to  be  Printed— Argument. 

g  44.  Where  an  exception  shall  be  filed  to  the  answer  to  any  interroga- 
tory for  insufficiency,  within  the  period  prescribed  by  these  rules,  if  the  de- 
fendant shall  not  submit  to  the  same,  and  file  an  amended  answer  within  ten 
days  from  service  of  a  copy  of  sucli  exception  on  the  uefL-ndant's  counsel, 
the  plaintiff  shall  forthwith  order  the  prothonotary  to  set  the  matter  down 
for  a  hearing  on  the  next  day  thereafter  appointed  for  such  causes,  before 
a  law  judge  of  the  court,  and  shall  give  notice  of  such  order  to  the  opposite 
party  or  his  solicitor.  And  if  he  shall  not  so  set  the  same  down  for  a  hear- 
ing, the  exception  shall  be  deemed  abandoned,  and  the  answer  shall  be 
deemed  sufficient :  Provided,  however,  that  the  court  or  any  law  judge 
thereof  may,  for  good  cause  shown,  enlarge  the  time  for  flUng  an  exception 
-or  for  filing  an  amended  answer  in  their  or  his  discretion,  upon  such  terms 
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as  they  or  he  may  deem  reasonable.  Exceptions  shall  be  printed,  and  the^ 
expense  of  printing  such  as  are  sustained  shall  be  allowed  as  costs,  to  be- 
immediately  recovered. 

§  5129.    If  Exceptions  Allowed,   Defendant  to   Answer  fully — 
Attachment. 

§  45.  If,  at  the  hearing,  any  exception  shall  be  allowed,  the  defendant 
shall  be  bound  to  put  in  a  full  and  complete  answer  to  the  particular  inter- 
rogatory, within  ten  days,  unless  the  time  be  enlarged  by  oi-der  of  the  court, 
otherwise  the  plaintiff  shall  of  course  be  entitled  to  take  the  bOl,  so  far  as 
the  matter  of  such  exceptions  is  concerned,  as  confessed,  or,  at  his  election, 
he  may  have  a  writ  of  attachment  to  compel  the  defendant  to  make  a 
better  answer  to  the  matter  of  the  exception  ;  and  the  defendant,  when  he 
is  in  custody  upon  such  writ,  shall  not  be  discharged  therefrom  but  by  an 
order  of  the  court  or  of  a  law  judge  thereof,  upon  his  putting  ia  such 
answer  and  complying  with  such  other  terms  as  the  court  or  judge  may 
direct. 

§  5130.    Scandal  and  Impertinence— Exceptions — Argument. 

§46.  No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer 
or  pleading,  or  other  matter,  or  proceeding  depending  before  the  court  for- 
scandal  or  impertinence,  unless  exceptions  are  taken  in  writing,  and  signed 
by  counsel,  describing  the  particular  passages  which  are  considered  to  be- 
scandalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  within 
ten  days  after  the  service  of  the  same  upon  the  party  excepting  or  his 
counsel,  and  such  exceptions  may  be  set  down  for  hearing  by  either  party 
on  forty-eight  hours'  notice,  or  such  other  notice  as  the  court  may  direct- 
to  the  opposite  party. 

(xVofe. — By  f.i.j  An-ic:id:nents,  the  ofSce  of  master  is  abolished,  except  in 
proceedings  where  decrees  or  interlocutory  orders  are  to  be  executed,  etc.) 

RULE  IX. 

KEPLICATION. 

§  5131.    Time  for  Filing— Failure  to  Eeply— Form  of  Replica- 
tion. 

§  47.  Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to, 
or  shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  sliall  file  the  general 
rephcation  thereto  within  ten  days  thereafter,  unless  he  shall  set  the  cause 
down  on  bill  and  answer  ;  and  in  all  cases  where  the  general  replication  is 
filed,  the  cause  shall  be  deemed  to  all  intents  and  purposes  at  issue,  without 
any  rejoinder  or  other  pleading  on  either  side.  If  the  plaintiff  shall  omit 
or  refuse  to  file  such  replication  within  the  prescribed  period,  tlie  defendant 
shall  be  entitled  to  a  rule  upon  him  to  reply  within  ten  days  after  notice  of 
such  rule  ;  on  failure  to  file  such  replication  with  notice  to  the  defendant's 
counsel,  the  plaintiff  shall  be  deemed  to  have  abandoned  his  right  to  tra- 
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verse  the  matters  alleged  in  the  answer.     The  replication  shall  be  in  sub- 
,  stance  thus  :    "  The  plaintiff  joins   issue  on  the  matters  alleged  in  the 
answer." 

§  5132.    Special  Replication  not  Allowed. 

§  48.  No  special  replication  to  any  answer  shall  be  filed.  But  if  any 
matter  alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to 
amend  his  bill,  he  may  have  leave  to  amend  the  same  upon  motion  to  the 
court  or  a  law  judge  thereof  in  vacation. 

RULE  X. 

AMENDMENTS,    SUPPLEMENTAL    BILLS,  ETC. 

§  5133.    Amendment  to  Bill  before  Answer— Wotice. 

§  49.  Tlie  plaintiff  shall  be  at  liberty,  as  a  matter  of  course,  to  amend 
his  bill  in  any  matters  whatsoever,  before  answer,  (plea,)  or  demurrer  to 
the  bill,  but  he  shall,  without  delay,  give  the  defendant  notice  of  such 
amendment,  and  all  rules  taken  by  the  plaintiff  in  the  case  shall  be  sus- 
pended untU  such  notice  is  given. 

(Note. — By  the  Amendments,  pleas  are  abolished.) 

§  5134.    Amendment  to  Bill  after  Answer— After  Keplieation. 

§  50.  After  an  answer,  (or  plea.)  or  demun-er  is  put  in,  and  before 
replication,  the  plaintiff  may,  upon  motion  or  petition,  without  notice, 
obtain  an  order  from  any  law  judge  of  the  court  to  amend  his  bill  within 
twenty  days  thereafter.  But  after  the  replication  filed  the  plaintiff  shall 
not  be  permitted  to  withdraw  it  and  to  amend  his  bill,  except  upon  an 
order  of  a  law  judge  of  the  court,  upon  motion  or  petition,  after  due  notice 
to  the  other  party,  and  upon  proof  by  affidavit  that  tiie  same  is  not  made 
for  the  purpose  of  vexation  or  delay,  or  that  the  matter  of  the  proposed 
amendment  is  material,  and  could  not  with  reasonable  diligence  Iiave  been 
sooner  introduced  into  the  bill,  and  upon  the  plaintifii's  submitting  to  such 
other  terms  as  may  be  imposed  by  the  judge  for  speeding  tlie  cause. 

(Note. — By  the  Amendments,  ideas  ;-re  abolished.) 

§  5135.    Filing  Amendment— Service. 

§  51.  If  the  plaintiff,  so  obtaining  any  order  to  amend  his  bill  after 
answer,  (or  plea,)  or  demurrer,  or  after  replication,  shall  not  file  his  amend- 
ments or  amended  bill,  as  the  case  may  require,  in  the  prothonotary's 
office,  and  serve  a  copy  on  the  counsel  of  all  other  parties  to  the  cause,  who 
appear  by  counsel  within  the  time  appointed  for  making  such  amendments, 
he  shall  be  considered  to  have  abandoned  the  same,  and  the  cause  shall 
proceed  as  if  no  application  for  any  amendment  had  been  made. 

{Note. — By  the  Amendments,  pleas  are  abolished.) 
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§  5136.    Denmrrer  or  Answer  to  Amended  Bill. 

§  53.  In  every  case  where,  after  answers  filed,  an  amendment  of  the 
bill  is  made  in  such  particulars  as  to  vary  the  case  or  the  grounds  of  relief, 
the  defendants  shall  be  at  liberty  to  demur  (or  plead)  to  the  amended  bill  or 
to  the  amendments,  as  if  no  answers  had  been  filed,  and  the  answer  to  the 
original  bill  shall  not,  unless  the  defendant  fails  to  put  in  another  answer 
when  required,  be  used  except  as  an  admission  of  the  facts  therein  stated, 
subject  to  explanation  by  the  answer  subsequently  filed.  Answers  to 
amendments  may  be  required  at  such  times  as  the  court  or  a  law  judge 
upon  notice  shall  direct,  and  shall  be  in  other  i-espects  subject  to  the  rules 
regulating  answers  to  the  original  bill. 

(Note. — By  the  Amendments,  pleas  are  abolished.) 

§  5137.    Amendment  to  Answer. 

§  53.  After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in 
any  matter  of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  refer- 
ence to  a  document,  or  other  small  matter,  and  be  resworn,  at  any  time 
before  replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  iipon  bill 
and  answer.  But  after  replication  or  such  setting  down  for  a  liearing,  it 
shall  not  be  amended  in  any  material  matters,  as  bj'  adding  new  facts  o.' 
defenses,  or  qualifying  or  altering  the  original  statements,  except  byspetdal 
leave  of  the  court  or  a  law  judge  thereof,  upon  motion  and  cause  shown 
after  due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit. 
And  in  every  case  where  leave  is  so  granted,  the  court  or  tlie  judge  grant- 
ing the  same  may,  in  his  discretion,  require  that  the  same  be  separately 
engrossed  and  added  as  a  distinct  amendment  to  the  original  answer,  so  as 
to  be  distinguishable  tlierefrom. 

§  5138.    Amendments    take  the  Place  of  Bill  of  Revivor  and 
Supplemental  Bill. 

§  54.  Whenever  the  circumstances  are  such  as  to  require  a  bill  of  re- 
vivor, supplemental  bill,  or  bill  in  the  nature  of  either  or  both,  or  where 
additional  or  different  parties  are  required  to  be  joined,  the  same  shall  be 
made  by  way  of  amendment  or  addition  to  the  original  bill,  and  copies  of 
such  amendments  or  additions  being  served  on  the  parties  to  the  original 
bill,  or  their  counsel,  on  the  record,  shall  entitle  the  plaintiff  to  proceed  as 
on  an  original  bill  after  service.  Where  a  new  party  is  joined,  a  copy  of 
the  original  bill  and  the  amendment  shall  be  served  as  is  provided  for  in 
the  case  of  original  bills.  But,  where  the  personal  representative  of  a 
deceased  party  is  properly  required  to  be  joined,  it  may  be  done  by  stating 
on  the  record  the  fact  of  the  death,  and  the  grant  of  letters  to  such  repre- 
sentative, and  by  service  of  notice  of  such  statement  on  such  representa- 
tive ;  and  the  cause,  without  more  delay,  shall  proceed  as  if  such  represent- 
.ative  had  been  originally  a  party,  allowing  him  ten  days  to  appear. 
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RULE  XL 
EVIDENCE. 

§  5139.    Depositions — Commissions. 

g  55.  An  order  to  take  the  testimony  of  ancient,  infirm  and  going 
witnesses  de  bene  esse  before  any  alderman  or  justice  of  the  peace  of  the 
respective  county,  or  other  person  therein  authorized  bylaw  to  take  deposi- 
tions in  other  cases,  may  be  entered  by  either  party  in  the  prothonotary's 
ofBce  of  course,  at  any  time  after  the  service  of  process  stipulating  a  rea- 
sonable notice  to  the  adverse  party  ;  so  of  an  order  for  a  commission  to  any 
place  within  the  State  of  Pennsylvania,  more  than  forty  miles  distant  from 
the  county  seat  of  the  respective  county,  or  to  an}'  other  State  or  territory, 
or  to  foreign  parts.  But  in  case  of  a  commission,  the  interrogatories  must 
be  filed  in  the  prothonotary's  office  at  the  time,  and  written  notice  of  this 
last  order  and  of  the  names  of  the  commissioners  must  be  served  on  the 
adverse  party  at  least  fifteen  days  before  the  commission  issues,  in  order 
that  he  may  file  cross-interrogatories,  or  nominate  commissioners  on  his 
part,  if  he  shall  deem  it  eligible  :  Provided,  That  depositions  taken  before 
magistrates  in  the  method  prescribed  by  this  rule  sliall  only  be  allowed  to 
be  read  in  evidence  on  the  hearing  of  tlie  cause,  in  case  the  same  facts  shall 
appear  before  the  examiner  appointed  to  take  testimony  in  tlie  cause  after 
it  is  at  issue,  and  be  certified  by  him  to  excuse  the  production  of  such  wit- 
nesses before  him  as  are  necessary  for  the  introduction  of  depositions  taken 
de  bene  esse  on  trials  by  jury  in  the  same  courts,  or  if  taken  by  the  commis- 
sioner before  the  cause  is  at  issue,  under  this  rule,  it  shall  appear  by  affi- 
davit at  the  hearing  that  the  witnesses  so  examined  were  aged,  infirm  or 
going  out  of  the  country,  or  that  any  of  them  was  a  single  witness  to  a 
material  fact. 

(Note. — B}-  the  Amendments,  the  office  of  examiner  is  abolished,  and  all 
testimony  in  cases  in  equity  shall  be  taken  in  the  same  manner  as  is  now 
practiced  in  courts  of  law  upon  rule,  commission,  letters  rogatory  or  in 
open  court.') 

§  5140.     Return  of  Commission— Exceptions. 

§  56.  Upon  the  return  of  the  commission  executed,  the  same  may,  at 
the  application  of  either  party,  be  opened  by  any  one  of  the  judges  of  the 
coui-t,  in  term  time  or  vacation,  or  by  the  protiionotary  ;  and  the  prothon- 
otary  shall  give  notice  to  the  jiarties  of  the  return  of  any  commission,  and 
of  the  filing  of  depositions  taken  before  anj-  alderman,  justice  of  the  peace 
or  examiner,  and  the  parties  shall,  witliin  ten  days  after  service  of  such 
notice  upon  them,  respectively  enter  exceptions  in  writing,  if  they  have  any, 
to  the  form  of  the  interrogatories  or  tlie  manner  of  the  execution  of  the 
commission,  and  the  taking  of  the  depositions,  or  be  forever  precluded 
fi-om  the  benefit  of  such  exceptions,  which  exceptions  when  so  taken  may 
be  put  down  for  hearing  by  either  party  giving  forty-eight  hours'  notice  to 
his  adversary  thereof,  or  such  other  notice  as  the  court  may  direct. 

(Note. — By  the  Amendments,  the  office  of  examiner  is  abolished.) 
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§5141.    Form  of  Last  Interrogatory. 

§  57.  The  last  of  the  interrogatories  to  take  testimony  shall  be  stated 
in  substance  thus  :  "  Do  you  know,  or  can  you  set  forth  any  other  matter 
or  thing,  which  may  be  a  benefit  or  advantage  to  the  parties  at  issue  in  this 
cause,  or  either  of  them,  or  that  may  be  material  to  the  subject  of  this  your 
examination,  or  the  matters  in  question  in  this  cause?  If  yea,  set  forth 
the  same  fully  and  at  large  in  your  answer.'' 

§  5142.    When  Witnesses  may  be  Heard  in  Court  upon  Inter- 
locutory Application. 

§  58.  On  all  interlocutory  applications,  as  for  an  injunction,  or  the 
appointment  of  a  receiver,  either  party  shall  )■  e  at  liberty  to  produce  his 
witnesses  for  examination  in  open  court  at  the  aearing  of  the  application, 
as  to  all  such  matters  as  could  be  proved  by  their  affidavits,  subject  to 
cross-examination  as  in  other  cases,  or,  upon  reasonable  notice,  to  require 
the  other  party  to  produce  his  witnesses  for  examination  in  open  com-t, 
unless  sufficient  cause  be  shown  to  the  contrary. 

{Note. — This  rule  was  suspended  until  further  orders  by  the  Supreme 
-Court,  29th  June,  1866,  reserving  to  the  judge  the  right  to  enforce  the  same 
at  his  discretion.) 

(Note. — By  the  Amendments,  save  on  an  application  for  an  ex  XMrte 
injunction,  witnesses  may  be  examined  orally  before  the  judge  or  testimony 
-taken  on  short  rule.) 

§  5143.    Examiners— Duties. 

§  59.  The  method  of  taking  testimony,  except  in  cases  provided  for  in 
the  foregoing  rules,  shall  be  as  follows :  After  the  cause  is  at  issue,  the 
court  shall  appoint  an  examiner  at  the  request  of  either  party  who  may 
first  make  application,  which  examiner  shall  cause  such  witnesses  as  either 
party  may  name  to  him  to  come  before  him  on  a  I'easonable  day  or  days, 
to  be  appointed  by  him,  of  which  he  shall  give  notice  to  the  parties  :  for  the 
enforcing  the  attendance  of  which  witnesses,  either  party  may  have  sub- 
poena or  subpoenas,  returnable  before  such  examiner,  to  be  enfoi'ced  by  the 
usual  process  of  contempt.  The  examination  shall  be  conducted  by  the 
counsel  of  the  parties  viva  voce,  and  the  answers  of  the  witnesses  shall  be 
reduced  to  writing  by  the  examiner,  and  the  questions  also,  if  necessary  to 
the  understanding  of  the  answer,  or  if  it  be  required  by  either  party.  The 
testimony  of  both  parties  shall  be  taken  before  the  same  examiner,  and  the 
defendant  shall  not  be  compelled  to  proceed  with  the  taking  of  his  testi- 
mony, untill  the  plaintiff  has  finished,  or  declared  he  has  none  to  take,  nor 
shall  the  plaintiff  be  compelled  to  proceed  with  the  rebutting  testimony 
until  the  defendant  has  completed  the  testimony  on  his  part ;  but  the  court 
maj',  upon  the  special  application  of  either  party,  upon  cause  shown,  appoint 
an  additional  examiner  before  whom  the  party  making  such  application 
may  proceed  to  take  his  testimony,  notwithstanding  the  pendency  of  the 
proceeding  of  his  adversary  before  the  examiner  first  named. 

{Note. — By  the  Amendments,  the  office  of  examiner  is  abolished  except 
where  proceedings  are  conducted  under  a  statute  imposing  duties  upon  an 
-examiner.) 


ETJLES  IN  EQUITY.  47 

g  5144.    When  Party  Examined  may  Affirm— Depositions  to  be 
in  First  Person  in  Paragraphs. 

§  60.  "Whenever  under  these  rules  an  oath  is  or  may  be  required  to 
be  taken,  the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath, 
in  lieu  thereof  make  solemn  affirmation  to  the  truth  of  the  facts  stated 
by  him.  All  affidavits  and  depositions  shall  be  taken  and  expressed  in  the 
first  person  of  the  deponent,  and  shall  be  divided  into  paragraphs,  and 
each  paragraph,  as  nearly  as  may  be,  confined  to  a  distinct  portion  of  the 
subject. 

§  5145.    Rule  to  Close  Taking  of  Testimony. 

§  61.  Either  party  may  enter  a  rule  as  of  course  on  his  adversary  to 
close  the  taking  of  his  testimony  within  thirty  days  after  notice  of  such 
rule  ;  any  testimony  taken  after  tliirty  days'  notice  of  such  rule  shall  not  be 
read  in  evidence  at  tlie  hearing  of  the  cause.  But  it  shall  be  in  the  discre- 
tion of  the  court  to  enlarge  the  time  on  the  application  of  the  party  against 
whom  such  order  may  have  been  obtained,  upon  sufficient  cause  being 
shown  ;  and  no  such  rule  shall  he  entered  against  a  party  while,  by  the 
provisions  of  the  59tli  section,  such  party  is  not  bound  to  begin  until  his 
adversary  has  closed. 

(Note. — The  Amendments  abolish  the  office  of  "  examiner  to  take  testi- 
mony" except  where  proceedings  are  conducted  under  a  statute  imposing 
■duties  upon  an  examiner.) 

RULE  XII. 

MASTERS. 

§  5146.    Court  may  Appoint  Masters— Compensation. 

§  62.  The  courts  may  appoint  standing  masters  in  chancery  in  their 
respective  jurisdictions,  and  they  may  also  appoint  a  master  23ro  hcec  ince, 
in  any  particular  case.  The  compensation  to  be  allowed  to  every  master  in 
chancery  for  his  services  in  any  particular  cause  shall  be  fixed  by  the  court 
in  its  discretion,  having  regard  to  all  the  circumstances  thereof ;  and  the 
compensation  shall  be  charged  upon  and  borne  by  such  of  the  parties  in  the 
cause  as  the  court  shall  direct.  The  master  shall  not  retain  his  report  as 
security  for  his  compensation  :  but  when  the  compensation  is  allowed  by 
the  court,  he  shall  be  entitled  to  an  attachment  for  the  amount  against  the 
party  who  is  ordered  to  pay  the  same,  if,  upon  notice  thereof,  he  does  not 
pay  it  within  the  time  prescribed  by  the  court. 

(Note. — The  Amendments  discontinue  the  office  of  master  except  in 
certain  cases.  This  section,  in  so  far  as  it  permits  an  attachment  to  enforce 
paymentof  masters' fees,  in  a  suit  founded  upon  a  contract,  is  void  ;  Pierce's 
Appeal,  103  Pa.  St.,  37  (1883),  but  such  provision  is  valid  in  suits  founded 
upon  a  tort  or  breach  of  duty  by  a  trustee.  Church's  Appeal,  103  Pa.  St., 
263  (1883).) 

§  5147.    Master  to  be  Wotifled  of  Appointment. 

§  63.  Whenever  any  reference  of  any  matter  is  made  to  a  master  to 
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examine  and  report  thereon,  the  party  at  whose  instance  or  for  whose  ben- 
efit the  reference  is  made,  shall  cause  the  same  to  be  presented  to  the  master 
for  a  hearing  witliin  ten  days  after  the  day  when  the  reference  was  made  ; 
if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at  liberty  forthwith  to 
cause  proceedings  to  be  had  before  the  master,  at  the  costs  of  the  party 
procuring  the  reference. 

{Note. — The  Amendments  discontinue  the  office  of  master  except  in  cer- 
tain cases.) 

§  5148.    Master  to  Give  Notice— Duties. 

§  64.  Upon  every  such  reference  it  shall  be  the  duty  of  the  master,  as 
soon  as  he  reasonably  can  after  the  same  is  brought  before  him,  to  assign  a 
time  and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof 
to  each  of  the  parties  or  their  solicitors  ;  and  if  either  party  shall  fail  to 
appear  at  the  time  and  place  appointed,  the  master  shall  be  at  Uberty  to 
proceed  ex  parte,  or  in  his  discretion  to  adjourn  the  examination  and  pro- 
ceedings to  a  future  day,  giving  notice  to  the  absent  party  or  his  solicitor 
of  such  adjournment ;  and  it  shall  be  the  duty  of  the  master  to  proceed  with, 
all  reasonable  diligence  in  every  such  reference,  and  with  the  least  practi- 
cable delay  ;  and  either  party  shall  be  at  liberty  to  apply  to  the  court  or  a 
law  judge  thereof,  for  an  order  to  the  master  to  speed  the  proceedings,  and 
to  make  his  report,  and  to  certify  to  the  court  or  judge  the  reasons  for  any 
delay. 

(Note. — The  Amendments  discontinue  the  oiHce  of  master  except  in  cer- 
tain cases.) 

§  5149.    Proceedings  before  the  Master.' 

§  65.  The  master  shall  regulate  all  the  proceedings  in  every  hearing 
before  him,  upon  every  such  reference ;  and  he  shall  have  full  authority  to 
examine  the  parties  in  tlie  cause,  upon  oath,  touching  all  matters  contained 
in  the  reference  ;  and  also  to  require  the  production  of  all  books,  papers, 
writings,  vouchers,  and  all  other  documents  appUcable  thereto,  where,  by 
the  principles  of  courts  of  chancery,  the  production  of  them  may  be  com- 
pelled, and  also  to  examine  on  oath,  viva  voce,  all  witnesses  produced  by  the 
parties  before  him,  and  to  order  the  examination  of  other  witnesses  to  be 
taken,  under  a  commission  to  be  issued  upon  his  certificate  by  the  prothon- 
otary  ;  and  also  to  direct  the  mode  in  wliich  the  matters  requiring  evidence 
shall  be  proved  before  him  ;  and  generally  to  do  all  other  acts,  and  direct 
all  other  inquiries  and  proceedings  in  the  matters  before  him  which  he  may 
deem  necessary  and  proper  to  the  justice  and  merits  thereof,  and  the  rights 
of  the  parties. 

(iVoie.— The  Amendments  discontinue  the  ofiice  of  master  except  in  cer- 
tain oases.) 

g  5150.    Accounting  before  Master. 

§  66.  All  parties  accounting  before  a  master  shall  bring  in  their  re- 


RULES   IN   EQUITY.  49 

spective  accounts  in  the  form  of  debtor  and  creditor,  and  any  of  tiie  other 
parties  who  shall  not  be  satisfied  with  the  account  so  brought  in,  shall  be  at 
liberty  to  examine  the  accounting  party,  viva  voce,  or  upon  interrogatories 
before  the  master,  or  by  deposition,  as  the  master  shall  direct. 

{Note. — The  Amendments  discontinue  the  office  of  master  except  in  cer- 
tain cases. — Also,  by  the  Amendments,  in  cases  involving  complicated 
accounts,  if  the  parties  do  not  refer,  the  court  may  call  in  the  aid  of  an 
accountant.) 

§  5151.    How  Master  to  Examine  "Witnesses. 

§  67.  The  master  shall  be  at  liberty  to  examine  any  creditor  or  other 
person  coming  in  to  claim  before  him,  either  upon  written  interrogatories 
or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him 
to  reqmre.  The  evidence  upon  such  examination  shall  be  taken  down  by 
the  master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if 
either  party  requires  it,  in  order  that  the  same  may  be  used  by  the  court,  if 
necessary. 

{Note. — The  Amendments  discontinue  the  office  of  master  except  in 
certain  cases.) 

§  5152.    Aflldavits,   Depositions,  Documents  Previously  Used 
in  Court  may  be  Offered  before  Master. 

§  68.  All  affidavits,  depositions  and  documents  which  have  been  pre- 
viously made,  read,  or  used  in  the  court,  upon  any  proceeding  in  any  cause 
or  matter,  may  be  used  before  the  master. 

{Note. — The  Amendments  discontinue  the  office  of  master  except  in 
certain  cases.) 

§  5153.    Master's  Report— Piling  — Notice— Exceptions— Argu- 
ment. 

§  69.  No  exception  will  be  received  to  the  report  of  any  master,  unless 
the  party  excepting  has  filed  the  same  with  the  master,  by  whom  the  report 
has  been  made,  whose  duty  it  shall  be,  on  such  exception  being  filed,  to 
re-examine  the  subject  and  amend  his  report,  if  in  his  opinion  such  excep- 
tions are  in  whole  or  in  part  well  founded.  And  in  order  to  give  all  parties 
in  interest  an  opportunity  of  entering  such  exceptions,  no  master  shall  file 
his  report  until  ten  days  after  he  has  notified  to  the  parties  his  intention  so 
to  do  on  a  day  designated,  and  given  them  an  opportunity  of  liaving  access 
to  such  report.  On  the  hearing  of  the  question  of  confirming  or  setting 
aside  the  master's  report,  the  party  excepting  thereto  shall  be  confined  to 
the  exception  made  by  him  before  the  master,  according  to  the  previous 
requisition  of  this  rule  ;  reserving  to  the  court,  however,  the  power  of  com- 
mitting the  report  again,  should  justice  require  it.  On  the  return  of  the 
master's  final  report,  or  at  such  time  as  may  be  established  by  the  rules  of 
the  particular  court,  either  party  may  set  down  the  cause  for  hearing  on 
the  next  equity  argument  Ust,  provided  that  at  least  four  days  shall  inter- 
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yene  ;  but  if  no  exceptiona  be  filed  as  thus  provided,  the  report  shall  be 
confirmed  at  the  expiration  of  twenty  days  succeeding  the  day  on  which  it 
shall  have  been  filed. 

{Note. — The  Amendments  discontinue  the  ofiice  of  master  except  where 
decrees  or  interlocutory  orders  are  to  be  executed  or  their  execution  super- 
vised by  an  oiScer  of  the  court.) 

RULE  XIII. 

INTERLOCUTORY  ORDERS,  GENERALLY. 

§  5154.    Judge  may  make  Interlocutory  Orders  in    Vacation 
or  Term,  and  at  Chambers  as  in  Court. 

§  70.  Any  judge  of  the  supreme  court  (or  district  courts)  or  any  law 
judge  of  the  courts  of  common  pleas,  as  well  in  vacation  as  in  term,  may 
at  chambers  make  and  direct  all  such  interlocutory  orders,  rules  and  other 
proceedings  preparatory  to  the  hearing  of  causes  upon  their  merits,  in  the 
.same  manner  and  with  the  same  effect  as  the  court  could  make  and  direct 
the  same  in  term,  reasonable  notice  of  the  same  being  first  given  to  the 
.adverse  party  or  his  solicitor,  to  appear  and  show  cause  to  the  contrary, 
at  such  time  tliereafter  as  shall  be  assigned  by  the  judge  for  the  hearing 
thereof. 

§  5155.    Motions,  Rules  and  Orders  to  be  Filed — Notice  Given. 

§  71.  All  motions,  rules,  orders  and  other  proceedings  made  and 
directed  at  chambers  or  at  the  prothonotaiy's  office,  whether  special  or  of 
course,  shall  be  entered  by  the  prothonotary  in  his  equity  docket,  on  the 
day  on  which  they  are  made  and  directed,  and  notice  thereof  given  to  the 
solicitors  shall  be  deemed  notice  to  the  parties  for  whom  they  appear  and 
"whom  they  represent,  in  all  cases  in  which  personal  notice  on  the  parties 
is  not  otherwise  specially  required.  The  equity  docket  shall  be  kept  by  the 
prothonotary  at  his  ofHce,  and  shall  be  open  at  all  office  hours  to  the  free 
inspection  of  the  parties  in  any  suit  in  equity,  and  their  solicitors.  All 
notices  shall  be  in  writing. 

§  5156.    Motions  which  are  of  Course. 

§  72.  All  motions  and  applications  in  the  prothonotary's  office  for  the 
issuing  of  mesne  and  final  process  (except  process  of  sequestration  and  of 
attachment  to  enforce  and  execute  decrees  )  ;  for  filing  bills,  answers,  (pleas,) 
demurrers  and  other  pleadings ;  for  making  amendments  to  bills  and 
answers,  for  taking  bills  pro  oonfesso ;  for  filing  exceptions,  and  for  other 
proceedings  which  do  not  by  the  rules  hereafter  prescribed  require  any 
allowance  or  order  of  the  court,  or  of  any  judge  thereof,  shall  be  deemed 
motions  and  applications  grantable  of  course  by  the  prothonotary  of  the 
court ;  but  the  same  may  be  suspended,  altered  or  rescinded  by  any  law 
judge  of  the  court  upon  cause  shown. 

(Note. — By  the  Amendments,  pleas  are  abolished.) 
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§  5157.    Allowance  of  Motions  not  of  Course. 

§  73.  All  motions  for  rules  or  orders,  and  other  proceedings  which  are 
not  grantable  of  course,  or  without  notice,  shall  be  made  on  application  to 
the  coiu-t  or  a  law  judge  at  chambers,  and  entered  in  the  equity  docket, 
and  shall  be  heard  at  such  time  thereafter  as  shall  be  assigned  therefor  by 
the  court  or  judge,  the  tune  of  the  making  the  application  ;  and  if  the  ad- 
verse party  or  his  solicitor,  after  notice  thereof,  shall  not  then  appear,  or 
shall  not  show  good  cause  against  the  same,  the  motion  may  be  heard  by 
any  law  judge  of  the  court,  ex  parte,  and  granted,  as  if  not  objected  to,  or 
refused,  in  his  discretion. 

§  5158.    Extension  of  Time — Notice  Required— Order. 

§  74.  No  order  allowing  further  time  shall  be  made  without  written 
notice  of  the  application  for  such  order  to  the  counsel  on  record  of  the  op- 
posite party  ;  and  any  order  which  does  not  recite  such  notice,  or  that  the 
counsel  attended  at  the  hearing,  may  be  disregarded. 

§  5159.    Cautionary    Orders  Abolished — Ex  Parte  Injunction^ 
When  Dissolved. 

§  7.5.  Cautionary  orders  in  injunction  bills  shall  not  be  made,  nor  shall 
any  injunction  be  allowed  except  security  be  given  according  to  law.  But 
whenever  an  injunction  shall  be  granted  without  previous  notice  to  the 
opposite  party,  it  shall  be  taken  to  be  dissolved  if  the  motion  be  not  argued 
within  five  days  after  such  notice  given,  unless  otherwise  specially  ordered 
by  the  court  or  a  law  judge  thereof. 

(Note. — By  the  Amendments,  "  preliminary  injunctions  maybe  granted, 
in  accordance  with  the  present  practice  on  bill  and  injunction  affidavits, 
biit  upon  the  hearing  at  the  end  of  four  days,  or  such  other  time  as  may  be 
fixed,  the  evidence  must  be  taken  subject  to  cross-examination,  and  ex  parte 
affidavits  will  not  be  received.") 

g  5160.    Rules  and  Orders  Expiring  in  Vacation  in  Philadelphia, 

g  76.  In  the  City  of  Philadelphia  all  rules,  or  orders  to  plead  or  to  close 
testimony,  which,  according  to  the  time  prescribed  in  the  foregoing  rules, 
would  otherwise  expire  on  any  day  of  the  months  of  July  and  August,  shall 
be  deemed  and  taken  to  expire  on  the  same  day  of  the  month  of  September 
following. 
§  5161.    Costs  on  Interlocutory  Proceedings— How  Enforced. 

g  77.  If,  on  any  interlocutory  proceeding,  a  party  shall  be  ordered  to 
pay  the  costs  thereof,  such  costs  shall  be  taxed  by  the  prothonotary,  and 
payment  thereof  may  be  enforced  by  attachment  and  sequestration,  or  the 
party  to  whom  the  said  costs  are  directed  to  be  paid  may,  at  his  option, 
have  a  common-law  writ  of  execution  for  the  recovery  thereof ;  and  the 
party  against  whom  such  order  is  made  shall  not  be  allowed  to  take  any 
further  step  in  the  cause  until  payment  of  such  costs. 

(ISfote This  section,  in  so  far  as  it  permits  an  attachment  to  enforce 

payment  of  costs  in  a  suit  founded  upon  a  contract,  is  void.    Pierce's  Appeal, 
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103  Pa.  St.,  27  (1883).     But  such  provision  is  valid  in  suits  founded  upon  a 
tort  or  breach  of  duty  by  a  trustee.     ChurcVs  Appeal,  108  Pa.  St. ,  363  (1883).) 

RULE  XIV. 

DECREES  AND  FINAX.  PROCESS. 

§  5162.    Form  of  Decree  or  Order. 

§  78.  In  drawing  up  decrees  and  orders,  neither  the  biU  nor  answer, 
nor  other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor 
any  other  prior  proceedings,  shall  be  recited  or  stated  in  the  decree  or  order ; 
but  the  decree  and  orders  shall  begin  in  substance  as  follows  :  "  This  cause 
came  on  to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this 
term,  and  was  argued  by  counsel,  and  thereupon,  upon  consideration 
thereof,  it  is  ordered,  adjudged  and  decreed  as  follows,  viz.  : "  (Here  insert 
the  decree  or  order.) 

§  5163.  Decree  to  be  Drawn— Submitted  to  the  Other  Side- 
Exceptions. 

§  79.  The  decree  shall  be  drawn  by  the  solicitor  of  the  party  in  whose 
favor  it  is,  who  shall,  unless  otherwise  herein  provided,  serve  a  copy  thereof 
on  the  solicitor  of  the  adverse  party,  with  notice  of  the  time,  which  shall 
not  be  less  than  three  days  thereafter,  when  the  same  will  be  submitted  to 
the  court ;  but  the  court  may  direct  the  decree  to  be  entered  forthwith, 
without  further  notice,  upon  the  same  being  pronounced,  should  they  think 
the  justice  of  the  case  requires  it,  or  when  the  solicitor  of  the  opposite  party 
is  present  and  does  not  object  to  the  form  thereof.  If  the  opposite  party, 
where  notice  is  required  to  be  given  to  him,  shall  not  deem  such  draft  of 
decree  in  comformity  with  the  intentions  of  the  court,  he  may  file  excep- 
tions thereto  before  the  day  of  hearing  designated  in  such  notice,  which 
shall  be  submitted  with  the  draft  of  the  decree  on  the  day  so  appointed,  and 
thereupon,  the  court  approving  of  the  draft,  or  correcting  the  same  in  con- 
formity with  such  exceptions,  or  otherwise,  the  prothonotary  shall  enter  it 
in  his  equity  docket,  and  from  thenceforth  it  shall  become  the  act  and  de- 
cree o£  the  court. 

§  5164.    Minute  of  Decree— Indexing. 

§  80.  If  the  decree  or  order  be  merely  for  the  payment  of  money,  the 
party  in  whose  favor  it  is  made  shall  be  entitled  to  have  a  mmute  thereof 
(without  waiting  for  the  draft  of  a  more  formal  decree)  entered  in  the 
equity  docket  and  placed  in  the  usual  form  of  entering  judgments  in  the 
judgment  index  of  the  common-law  side  of  the  court. 

§  5165.  How  Obedience  to  Decree  Compelled — Attachment — 
Sequestration— Writ  of  Assistance  must  be  Al- 
lowed on  Motion. 

§  81.  Unless  otherwise  provided  by  law  or  by  these  rules,  or  specially 
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ordered  by  the  court,  a  writ  of  attachment,  and  if  the  defendant  cannot  be 
found,  or  it  may  otherwise  be  thought  proper  by  the  court,  a  writ  of 
sequestration  or  a  writ  of  assistance  to  enforce  a  delivery  of  possession,  as 
the  case  may  require,  shall  be  the  proper  process  to  issue  for  the  purpose  of 
compelling  obedience  to  any  interlocutory  or  final  order  or  decreee  of  the 
court ;  but  the  same  shall  not  be  issued,  unless  upon  motion  and  allowance 
by  the  court  or  a  law  judge  thereof. 

§  5166.    Writ  of  Assistance— To  be  Allowed   wlieii   Decree  is 
for  Delivery  of  Possession. 

§  83.  When  any  decree  or  order  is  for  the  delivery  of  possession,  upon 
proof  made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or  order, 
the  party  prosecuting  the  same  shall  be  at  liberty  to  apply  forthwith  to  the 
court  or  to  a  law  judge,  for  an  order  for  a  writ  of  assistance,  upon  the  al- 
lowance of  which  the  prothonotary  shall  immediately  issue  the  same. 

§  5167.    Final    Process   to    Execute    Decree— A ttachmenl^Se- 
questration. 

§  83.  Final  process  to  execute  any  decree  may,  if  the  decree  be  solely 
for  the  payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used  in 
the  same  court  in  suits  at  common  law  in  actions  of  debt  or  assumpsit.  If 
the  decree  be  for  the  performance  of  any  specific  act,  as,  for  example,  for 
the  execution  of  a  conveyance  of  land  or  delivering  up  of  deeds  or  other 
documents,  the  decree  shall  prescribe  the  time  within  which  the  act  shall 
be  done,  of  which  the  defendant  shall  be  bound,  without  futher  service,  to 
talie  notice  ;  and  upon  afiidavit  of  the  plaintiff,  filed  in  the  prothonotary's 
office,  that  the  same  has  not  been  complied  with,  the  court,  if  sitting,  or 
any  law  judge  during  vacation,  may  direct  the  issuing  of  a  writ  of  attach- 
ment against  the  delinquent  party,  from  which,  if  attached  thereon,  he 
shall  not  be  discharged  unless  upon  a  fuU  compliance  with  the  decree  and 
the  payment  of  costs,  or  upon  a  special  order  of  the  court  or  of  a  law  judge 
thereof,  upon  motion  and  affidavit,  enlarging  the  time  for  the  performance 
thereof.  If  the  delinquent  party  cannot  be  found,  a  writ  of  sequestration 
may,  upon  motion,  be  ordered  by  the  court  or  a  law  judge  thereof,  to  be 
issued  against  his  estate  upon  the  return  of  non  est  inventus,  to  compel 
obedience  to  the  decree. 

§  5168.    A  Person   Wot   a  Party    who  Obtains  Order  shall   be 
entitled  to  Enforce  Obedience  to  it. 

8  84.  Every  person  not  being  a  party  in  any  cause,  who  has  obtained 
an  order,  or  in  whose  favor  an  order  shall  have  been  made,  shall  be  enabled 
to  enforce  obedience  to  such  order  by  the  same  process  as  if  he  were  a  party 
to  the  cause  ;  and  every  person  not  being  a  party  to  the  cause,  against  whom 
obedience  to  an  order  of  the  court  may  be  enforced,  shall  be  hable  to  the 
same  process  for  enforcing  obedience  to  such  order  as  if  he  were  a  party  in 
the  cause. 
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§  5169.    Correction  of  Clerical  Mistakes  in  Decrees  and  Orders. 

§  85.  Clerical  mistakes  in  decrees  or  decretal  orders,  or  error  arising^ 
from  any  accidental  slip  or  omission,  may  be  corrected  by  order  of  the  court 
or  a  law  judge  thereof,  upon  petition,  without  the  form  or  expense  of  a 
rehearing. 

RULE  XV. 

BBHEABING. 

§5170.    Petition      for    Rehearing  —  Affidavit    thereto  —  When 
Granted— Eflect. 

§  86.  Every  petition  for  a  rehearing  shall  contain  the  special  matter  or 
cause  on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel, 
and  the  facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified 
by  the  oath  of  the  party,  or  by  some  other  person.  A  rehearing  may  be 
granted  at  any  time  within  the  discretion  of  the  court ;  but  where  the  de- 
cree has  been  executed,  parties  who  have  acted  on  the  faith  of  such  decree 
shall  not  be  prejudiced  by  such  decree  being  reversed  or  varied. 

RULE  XVI. 

GENERAL  PROVISIONS. 

§  5171.    Courts   of  Common  Pleas  may  make   Further  Rules 
not  Inconsistent  ■with  these  Rules. 

§  87.  The  courts  may  make  any  other  and  further  rules  and  regulations 
for  the  practice,  proceedings  and  process,  mesne  and  final,  in  their  respective 
districts,  not  inconsistent  with  the  rules  hereby  prescribed,  in  their  discre- 
tion, and  from  time  to  time  alter  and  amend  the  same. 

§  5172.    Practice  of  High  Court  of  Chancery  in  England  to  be 
Applied  when  Practicable. 

§  88.  In  all  csises  when  these  rules  or  those  prescribed  by  the  other 
courts  do  not  apply,  the  practice  of  the  courts  shall  be  regulated  by  the 
present  practice  of  the  High  Court  of  Chancery  in  England,  so  far  as  the 
same  may  reasonably  be  applied  consistently  with  the  local  circumstances 
and  local  convenience  of  the  district  where  the  court  is  held,  not  as  positive 
riiles,  but  as  furnishing  just  analogies  to  regulate  the  practice. 


AMENDMENTS  TO  THE  EQUITY  RULES. 

January  16th,  A.  D.  ISO-i,  it  is  ordered  that  the  Equity- 
Rules  formulated  and  adopted  May  27,  1865,  under  the  au- 
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thority  of  the  Act  of  June  16,  1836,  to  regulate  the  practice 
in  the  several  courts  of  common  pleas  in  this  Common- 
wealth in  proceedings  in  equity,  be  amended  in  the  manner 
herein  below  set  forth  ;  and  that  such  rules,  or  parts  thereof, 
heretofore  in  force,  as  may  be  inconsistent  with  these  amend- 
ments, be  rescinded  hereby  from  and  after  the  date  on  which 
these  amendments  take  effect.  (These  rules  were  ordered 
to  take  effect  March  5,  1894,  and  may  be  found  in  159  Pa.  St.) 

PLEADINGS. 
§  5173.  All  Defenses  to  be  made  by  Answer  or  Demurrer. 

All  defenses,  in  equity  cases,  shall  be  made  by  answer  or  by  demurrer.. 
All  issues  of  fact  must  be  made  by  answer. 

EDIVENCE. 

§  5174.    OfB.ee  of  Exam.iner  Abolished  except  in  Certain  Cases. 

The  office  of  "  exarainer  to  take  testimony"  is  hereby  discontinued, 
except  in  proceedings  conducted  under  the  directions  of  a  statute  by  which 
duties  are  imposed  upon  an  examiner,  as  in  bills  to  perpetuate  testimony, 
and  similar  cases.  All  testimony  in  cases  in  equity  shall  be  taken  in  the 
same  manner  as  is  now  practiced  in  courts  of  law  ;  upon  rule,  commission, 
letters  rogatorj'.  or  in  open  court.  Rules  may  be  entered  for  the  purpose  of 
taking  testimony  on  the  equity  side  of  the  several  courts  of  common  pleas, 
in  the  same  manner,  and  with  the  same  effect,  as  upon  the  common-law 
side  of  the  same  courts. 

HEARING. 

§  5175.  To  be  before  a  Judge— OfH.ce  of  Master  Abolished  ex- 
cept in  Certain  Cases— Equity  Trial  List— Proceed- 
ings upon  Hearing. 

The  hearing  of  cases  in  equity  shall  be  conducted  before  the  judge 
sitting  as  chancellor,  or  before  a  referee,  and  the  office  of  master  in  chan- 
cery is  hereby  discontinued,  except  in  proceedings  where  decrees  or  inter- 
locutory orders  are  to  be  executed,  or  their  execution  supervised  by  an 
officer  of  the  court ;  as  in  partition,  the  sale  of  real  estate,  the  execution  of 
deeds,  and  the  like.  "When  a  case  in  equity  is  at  issue  upon  demurrer  it 
shall  be  placed  on  the  argument  list  then  next  to  be  heard.  "Wlien  it  is  at 
issue  upon  answer  it  shall  be  placed  on  the  equity  trial  list.  Cases  upon  the 
trial  list  shall  be  heard  in  court  in  the  same  manner  that  actions  at  law 
wherein  trial  by  jury  has  been  waived  are  now  heard  by  courts  of  law. 
The  evidence  shall  be  given  or  read  in  open  court,  and  exceptions  to  the 
admission  or  rejection  of  evidence,  and  of  witnesses,  may  be  taken  in  the 
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same  manner,  and  with  the  same  efEect,  as  is  now  practiced  in  the  trial  of 
actions  at  law.  The  judge  shall  sit  continuously  during  the  trial  of  causes 
in  equity  in  the  same  mannner  as  during  the  trial  of  actions  at  law. 

FINDINGS. 

§  5176.    Requests   for  bindings — Ans'wers  thereto — Filing,  etc. 

The  counsel  for  the  respective  parties  may  present  to  the  judge  sitting 
as  chancellor,  requests  for  findings  both  of  fact  and  law.  After  hearing 
the  evidence,  and  the  suggestions  or  argument  of  counsel,  the  judge  may 
adopt  or  affirm  these  requests,  or  any  of  them,  he  may  qualify  or  deny  them, 
or  he  may  state  liis  findings  of  fact  or  of  law  in  his  own  language.  The 
requests  so  presented,  with  the  answers  thereto,  and  the  findings  of  the 
judge,  both  of  law  and  fact,  shall  be  filed  by  the  prothonotary,  and  become 
thei'eby  part  of  the  record  of  tiie  court  in  the  said  case. 

REFEREES. 

§  5177.    When  Case  can  be  Referred — Proceedings— Duties  of 
Referee — Exceptions — Argument. 

When  a  case  in  equity  is  at  issue  upon  answer  it  may  be  taken  from  the 
list  by  the  parties,  and  its  trial  referred  to  a  person  agreed  upon  by  them, 
who  shall  be  called  a  "  referee."  Heshall  proceed  at  once  upon  his  appoint- 
ment to  fix  a  day  for  trial,  which  shall  not  be  more  than  three  months  after 
his  said  appointment ;  at  which  time,  unless  the  cause  be  continued,  he 
shall  proceed  to  hear  the  parties,  and  sit  from  day  to  day,  continuously,  for 
that  purpose.  He  shall  hear  the  testimony,  seal  bills  of  exceptions  to  the 
admission  and  rejection  of  evidence,  make  findings  of  fact  and  of  law,  act 
upon  the  points  or  requests  that  may  be  presented  by  counsel,  and  prepare 
the  form  for  a  final  decree.  "When  his  findings  and  decrees  are  ready,  he 
shall  give  notice  to  counsel  for  the  respective  parties,  of  a  time  and  place, 
when  and  where  the  same  may  be  examined  by  tliem.  If  no  excep- 
tions be  filed  within  ten  days  after  the  day  fixed  for  such  examination,  the 
referee  shall  deliver  to  the  prothonotary  his  findings,  the  requests  of  counsel, 
and  the  form  of  decree  prepared,  who  shall  file  the  same,  and  thereupon 
the  court  shall  enter  the  decree  prepared  by  the  referee.  If  exceptions  be 
filed  the  referee  shall  hi^ar  them  within  ten  days  thereafter  ;  and  within 
ten  days  after  such  hearing,  decide  upon  the  same  and  file  said  exceptions, 
his  action  thereon,  together  with  his  original  findings,  the  requests  of 
counsel,  and  the  form  of  a  decree  v,-ith  the  prothonotary  of  the  court.  At 
any  time  within  ton  days  after  this  is  done  exceptions  may  be  taken  to  the 
action  of  tlie  referee  and  filed  with  the  prothonotary.  The  case  shall 
thereupon  be  placed  upon  the  equity  argument  list  next  to  be  heard  in  said 
court,  and  the  exceptions  heard  by  the  court  or  judge  acting  as  chancellor 
in  the  case,  and  disposed  of  ;  wliereupon  the  proper  decree  shall  be  made 
and  entered,  subject  to  the  right  of  appeal  to  the  Supreme  Court,  as  provided 
by  law. 
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ACCOUNTS. 

§  5178.    When  Cause  not  Referred,  Court  may  Secure  Assist- 
ance of  Accountant — Costs. 

In  cases  involving  complicated  accounts,  or  questions  requiring  the  aid 
of  experts,  if  the  parties  do  not  refer,  the  court  may  call  in  the  aid  of  an 
accountant  or  other  expert,  as  an  assessor.  The  charges  to  be  allowed  for 
such  services  shall  not  exceed  the  rate  per  diem  commonly  paid  by  business 
men  for  similar  services,  and  shall  be  taxed  as  costs  in  the  case,  or  paid  as 
the  court  may  direct. 

TRIAL. 

§  5179.    How  Proceedings  Conducted. 

A  trial  in  equity  shall  be  conducted,  as  near  as  may  be,  as  a  trial  at  law 
is  now  conducted.  When  entered  upon  it  shall  not  be  interrupted  or  post- 
poned, except  for  cause  shown  to,  and  approved  by,  the  court  or  referee  ; 
and  the  costs  of  all  such  postponements  shall  be  paid  by  the  party  at  whose 
instance  the  same  ma)'  be  ordered,  and  shall  not  abide  the  result,  or  be 
taxed  in  the  general  bill  of  the  successful  party.  Continuances  for  cause 
may  be  made  where  the  list  is  called,  with  or  without  terms,  as  is  now 
practiced  in  the  courts  of  common  law. 

TRIAL  BY  JURY. 
§  5180.    Practice. 

After  a  case  in  equity  is  at  issue  upon  questions  of  fact,  either  party 
may  move  a  rule  upon  the  other  party  to  show  cause,  on  five  days'  notice, 
why  the  issues  of  fact,  or  some  of  them,  shall  not  be  tried  before  a  jury. 
If,  on  the  return  of  the  rule,  such  trial  be  awarded,  the  court  shall  frame 
the  issues  in  the  form  of  separate  questions.  The  verdict  renderedshall  not 
be  general,  but  shall  consist  of  an  answer  to  each  question  so  submitted. 
These  answers,  made  to  inform  the  conscience  of  the  chancellor,  shall  not 
be  binding  upon  him  in  any  case. 

TRIAL  AND  ARGUMENT  LISTS. 

§  5181.    Lists  Regulated  by  Orders. 

The  preparation  of  trial  and  argument  lists  shall  be  regulated  by  an 
order  of  the  several  courts,  so  as  to  make  the  practice  in  regard  thereto 
comform  as  nearly  as  may  be  practicable  to  the  practice  in  the  said  courts 
in  actions  at  law. 

INJUNCTION  CASES. 

§  5182.    Witnesses  Examined  Viva  Voce— Proceedings. 

Preliminary  injunctions  may  be  granted,  in  accordance  with  the  present 
practice,  on  bill  and  injunction  affidavits  ;  but  upon  the  hearing,  at  the  end 
of  four  days,  or  such  other  time  as  may  be  fixed,  the  evidence  must  be 
taken  subject  to  cross-examination,  and  ex  parte  affidavits  will  not  be 
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received.  Witnesses  may  be  examined  orally  before  the  judge,  or  testimony 
may  be  taken  on  short  rule,  or,  when  necessary,  testimony  may  be  taken 
before  any  person  authorized  to  administer  an  oath,  on  notice  to  the  other 
side  to  appear  and  cross-examine.  In  cases  when  testimony  is  taken  on 
notice  alone,  the  certificate  of  counsel  that  he  had  not  sufficient  time  to 
enter  and  serve  a  rule  shall  stand  in  lieu  of  such  formal  entry  and  service. 

FEES. 

^  5183.    The  Compensation  of  Referees. 

The  fees  of  referees  shall  be  adjusted  upon  a  statement  of  the  number 
of  days  actually  occupied  with  the  trial  and  the  preparation  of  the  findings 
and  decree.  Parts  of  days  on  which  the  parties  met  and  adjourned  shall 
not  be  included.  For  days  actually  spent  in  the  trial  and  disposition  of  the 
case  a,  per  diem  shall  be  allowed,  fixed  by  the  court  in  which  the  cause  is 
pending,  upon  consideration  of  the  character  of  the  labor  actually  performed, 
but  in  no  case  to  exceed  twenty  dollars  per  day.  The  referee  shall  state 
separately  the  number  of  days  occupied  in  the  trial,  and  those  occupied  in 
preparing  the  findings  and  decree.  For  parts  of  days  on  which  meetings 
and  adjournments  have  taken  place  the  referee  shall  be  allowed  five  dollars 
each,  to  be  paid  by  the  party  at  whose  instance  the  adjournment  may  be 
made,  and  not  otherwise. 

APPEALS. 

§  5184.    Appellant  shall  File  a  Brief  Statement  of  Errors. 

Whenever  an  appeal  shall  be  taken  from  an  order  or  decree  in  equity 
the  appellant  shall  file  in  the  court  below,  with  his  notice  of  appeal,  a  brief 
statement  of  the  errors  he  alleges  to  have  been  made  by  the  order  or  decree 
appealed  from  or  the  findings  on  which  it  rests.  No  other  errors  shall  be 
assigned  in  the  Supreme  Court  unless  leave  be  granted  on  motion,  and 
notice  to  the  other  party.  If  the  reasons  for  the  appeal  do  not  affect  the 
whole  decree,  and  its  enforcement,  as  to  so  much  as  is  not  complained  of, 
is  not  inconsistent  with  the  relief  asked  on  appeal,  leave  will  be  granted  to 
proceed  as  to  that  part  of  the  decree,  notwithstanding  the  appeal. 

STENOGRAPHERS. 
§  5185.    Testimony  to  be  Taken  Stenographically. 

The  evidence  on  the  trial  of  cases  in  equity  may  be  taken  by  stenogra- 
phers in  the  same  manner  and  under  the  same  rules  as  to  noting  exceptions 
and  filing  the  notes  of  the  trial  as  are  in  force  on  the  law  side  of  the  several 
courts. 

APPEARANCE  AND  ANSWERS. 
§  5186.    Form  of  Order  to  Appear  and  Answer  within  Fifteen 
Days. 

Unless  otherwise  provided  by  law,  the  defendant  or  defendants  shall  be 
required,  in  the  first  instance,  to  appear  and  answer  the  exigency  of  the 
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bill,  by  the  service  upon  each  defendant  therein  named  of  a  printed  copy- 
thereof,  on  which  shall  be  endorsed  a  notice  in  the  following  form : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be 
entered  for  you  in  the  within  named  court  and  file  your  answer  to  the 
within  bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you, 
and  to  observe  what  the  said  court  shaU  direct.  You  are  also  notified  that 
if  you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen 
days,  you  wiU  be  hable  to  have  the  bill  taken  pro  confesso,  and  a  decree 
made  against  you  in  your  absence. 

(Here  insert  date  of  notice.)  Solicitor  for  Plaintiff. 

In  cases  in  which  the  defendant  cannot  prepare  his  answer  within 
fifteen  days,  the  court  may,  on  motion  with  notice,  extend  the  time  for 
answer,  not  exceeding  thirty  days  additional. 

It  is  further  ordered  that  these  Amendments  shall  take  effect  on  the 
first  Monday  of  March  next,  and  be  applicable  to  all  cases  in  equity  put  at 
issue  either  on  answer  or  demurrer  on  or  after  that  day. 

§  5187.    Rules  to  have  the  Force  of  a  Statute. 

In  connection  with  the  Amendments  to  the  Equity 
Rules  it  may  be  well  to  consider  the  opinion  of  Mr.  Justice 
Teunkey  in  Gibbon's  Appeal,  104  Pa.  St.,  587  (1884),  in 
which  he  said,  speaking  of  the  Eqtiity  Eules  :  ' '  These  rules 
cannot  be  suspended  by  the  Court  of  Common  Pleas,  nor 
can  that  court  adopt  others  inconsistent  therewith." 

In  C'%  V.  McJiaaes,  4S  Leg.  Int.,  lUO  (ISSS)  (C.  P.  No.  1 
of  Phila.  Co.),  Judge  Allisox  said  :  "  These  Rules,  having 
been  established  by  the  Supreme  Court  under  the  authority 
of  an  act  of  the  Legislature,  have  for  us  the  same  effect  as 
if  they  had  been  embodied  in  the  form  of  positive  law,  and 
oblige  us  to  conform  to  their  requirements.  It  is  of  com- 
paratively little  importance  what  practice  may  have  pre- 
vailed in  England  or  in  *  *  *  our  own  State  prior  to  the 
making  of  these  rules.  They  are  established  to  regulate 
equity  proceedings  in  Pennsylvania.  By  the  terms  of  the 
statute  we  are  required  to  make  our  practice  conform  to 
their  directions.  These  rules  are  a  law  unto  the  court  *  *  * 
we  have  but  the  one  thing  to  do— to  see  to  it  that  they 
shall  be  properly  observed." 

In  Cassidyr.  Knapp,  36  W.  N.,  197(1895),  it  was  decided 
that  the  recent  Amendments  have  the  force  and  effect  of 
an  Act  of  Assembly. 
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RULES  OF  PRACTICE 

FOB 

THE  GOUETS  OF  EQUITY  OF  THE  UNITED  STATES, 

PROMULGATED  BY  THE  SUPREME  COURT 
OF  THE  UNITED  STATES. 


PRELIMINARY  REGULATIONS. 

§  5188.    Circuit  Courts  of  the  United  States  as  Courts  of  Equity 
to  be  Open. 

1. 

The  circuit  courts,  as  courts  of  equity,  shall  be  deemed  always  open 
for  the  purpose  of  filing  bills,  answers  and  other  pleadings ;  for  issuing 
and  returning  mesne  and  final  process  and  commissions  ;  and  for  making 
and  directing  all  interlocutory  motions,  orders,  rules  and  other  proceediows- 
preparatory  to  hearing  of  aU  causes  upon  the  merits. 

§  5189.    Clerk's  Oface  to  be  Open. 

2. 

The  clerk's  office  shall  be  open,  and  the  clerk  shaU  be  in  attendance 
therein,  on  the  first  Monday  of  every  month,  for  the  purpose  of  receiving, 
entering,  entertaining  and  disposing  of  all  motions,  rules,  orders  and 
0%er  proceedings,  which  are  grantable  of  course  and  applied  for,  or  had 
by  the  parties,  or  their  solicitors,  in  all  causes  pending  in  equity,  in  pursu- 
ance of  the  rules  hereby  prescribed. 

§  5190.    Orders  and  Rules  in  Vacation— Notice. 


Any  judge  of  the  Circuit  Court,  as  well  in  vacation  as  in  term,  may  at 
chambers,  or  on  the  rule-days  at  the  clerk's  office,  make  and  direct  all  such 
interlocutory  orders,  rules  and  other  proceedings,  preparatory  to  the  hear- 
ing of  all  causes  upon  their  merits,  in  the  same  manner  and  with  the  same 
effect  as  the  Circuit  Court  could  make  and  direct  the  same  in  term,  reason- 
able notice  of  the  aj^plication  therefor  being  first  given  to  the  adverse  party, 
or  his  solicitor,  to  appear  and  show  cause  to  the  contrary,  at  the  next  rule- 
day  thereafter,  unless  some  other  time  is  assigned  by  the  judge  for  the 
hearing. 
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5191.    Motions,  Rules,    etc.,  to  be  Entered  in  Order-book- 
Notice. 


All  motions,  rules,  orders  and  other  proceedings,  made  and  directed  at 
chambers,  or  on  rule-days  at  the  clerk's  office,  whether  special  or  of  course, 
shall  be  entered  by  the  clerk  in  an  order-book,  to  be  kept  at  the  clerk's 
office,  on  the  day  when  tliey  are  made  and  directed  ;  which  book  shall  be 
open  at  all  office  hours  to  the  free  inspection  of  the  parties  in  any  suit  in 
equity  and  their  soUoitors.  And,  except  in  cases  wliere  personal  or  other 
notice  is  specially  required  or  directed,  such  entry  in  the  order-book  shall 
be  deemed  sufScient  notice  to  tlie  jsarties  and  their  solicitors,  without 
further  service  thereof,  of  all  orders,  rules,  acts,  notices  and  other  pro- 
ceedings entered  in  such  order-book,  toucliing  any  and  all  the  matters  in 
the  suits  to  and  in  which  they  are  parties  and  solicitors.  And  notice  to  th& 
solicitors  shall  be  deemed  notice  to  the  parties  for  %vhom  they  appear  and 
whom  they  represent,  in  all  cases  where  personal  notice  on  tlie  parties  is 
not  otherwise  specially  required.  Where  the  solicitors  for  all  the  parties 
in  a  suit  reside  in  or  near  the  same  town  or  city,  the  judges  of  the  Circuit 
Court  may,  by  rule,  abridge  the  time  for  notice  of  rules,  orders  or  other 
proceedings  not  requiring  personal  service  on  the  parties,  in  their  discre- 
tion. 

§  5192.    Motions  for  Process — Amendments— Decree   Pro    Con- 
fesso— Grantable  of  Course. 

5. 

All  motions  and  applications  in  the  clerk's  office  for  the  issuing  of  mesne 
process  and  final  process  to  enforce  and  execute  decrees,  for  filing  bills, 
answers,  pleas,  demurrers  and  other  pleadings  ;  for  making  amendments 
to  bills  and  answers  ;  for  taking  bills  pro  confesso ;  for  filing  exceptions  ; 
and  for  otlier  proceedings  in  the  clerk's  office  which  do  not,  by  the  rules 
hereinafter  prescribed,  require  any  allow.ince  or  order  of  the  court-  or  of 
any  judge  thereof,  shall  be  deemed  motions  and  applications  grantable  of 
course  by  the  clerk  of  tlie  court.  But  the  same  may  be  suspended,  or 
altered,  or  rescinded  by  any  judge  of  the  court,  upon  special  cause  shown. 

§  5193.    When  Motions  Heard  by  Court. 

6. 

All  motions  for  rules  or  orders,  and  other  proceedings,  which  are  not 
grantable  of  course  or  without  notice,  shall,  unless  a  different  time  be 
assigned  by  a  judge  of  the  court,  be  made  on  a  rule-day,  and  entered  in  the 
order-book,  and  shall  be  heard  at  the  rule-day  next  after  that  on  which  the 
motion  is  made.  And  if  the  adverse  party,  or  Iiis  solicitor,  shall  not  then 
appear,  or  shall  not  show  good  cause  against  the  same,  the  motion  may  be 
heard  by  any  judge  of  the  court  ex  iKirte,  and  granted,  as  if  not  objected 
to,  or  refused,  in  his  discretion. 
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PROCESS. 

§  5194.    Subpoena— Attachment— Sequ3stration— Writ  of  Assist- 
ance. 

7. 

The  process  of  subpoena  shall  constitute  the  proper  mesne  process  in  all 
suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to  appear  and 
answer  the  exigency  of  the  bill ;  and,  unless  otherwise  provided  in  these 
rules,  or  specially  ordered  by  the  Circuit  Court,  a  writ  of  attachment,  and 
if  the  defendant  cannot  be  found,  a  writ  of  sequestration,  or  a  writ  of  assist- 
ance to  enforce  a  delivery  of  possession,  as  the  case  may  require,  shall  be 
the  proper  process  to  issue  for  the  purpose  of  compelling  obedience  to  any 
interlocutory  or  final  order  or  decree  of  the  court. 

§  5195.    Writs  of  Execution— Attachment  for  Contempt  of  De- 
cree—Sequestration. 

8. 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used  in  the  Cir- 
cuit Court  in  suits  at  common  law  in  actions  of  assumpsit.  If  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execu- 
tion of  a  conveyance  of  land  or  the  delivering  up  of  deeds  or  other  docu- 
ments, the  decree  shall,  in  all  cases,  prescribe  the  time  within  which  the 
act  shall  be  done,  of  which  the  defendant  shall  be  bound,  without  further 
service,  to  take  notice  ;  and  upon  affidavit  of  the  plaintiff,  filed  in  the  clerk's 
office,  that  the  same  has  not  been  compUed  with  within  the  prescribed  time, 
the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent  party,  from 
which,  if  attached  thereon,  he  shall  not  be  discharged,  unless  upon  a  full 
compliance  with  the  decree  and  the  payment  of  all  costs,  or  upon  a  special 
order  of  the  court,  or  of  a  judge  thereof,  upon  motion  and  affidavit,  enlarg- 
ing the  time  for  the  performance  thereof.  If  the  deUnquent  party  cannot 
be  found,  a  writ  of  sequesti-ation  shall  issue  against  his  estate  upon  the 
return  of  non  est  inventus,  to  compel  obedience  to  the  decree. 

§  5196.    Writ  of  Assistance. 

9. 

When  any  decree  or  order  is  for  the  delivery  of  possession,  upon  proof 
made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or  order,  the 
party  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance  from  the 
clerk  of  the  court. 

§  5197.    When  Persons  not  Parties  may  Enforce  Orders   and 
Decrees. 

10. 

Every  person,  not  being  a  party  to  any  cause,  who  has  obtained  an  order 
ar  in  whose  favor  an  order  shall  have  been  made,  shall  be  enabled  to  enforce 
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obedience  to  such  order  by  the  same  process  as  if  he  were  a  party  to  the 
cause ;  and  every  person,  not  being  a  party  in  any  cause,  against  wliom 
obedience  to  any  order  of  the  court  may  be  enforced,  shall  be  liable  to  the 
same  process  for  enforcing  obedience  to  such  orders  as  if  he  were  a  party 
in  the  cause. 

SERVICE  OF  PROCESS. 

§  5198.    When  Subpoena  shall  Issue. 

II. 

No  process  of  subpoena  shall  issue  from  the  clerk's  office  in  any  suit  in 
equity  until  the  bill  is  filed  in  the  office. 

§  5199.    Return  of  Subpoena. 

12. 

"Whenever  a  bill  is  filed  the  clerk  shall  issue  the  process  of  subpoena 
thereon,  as  of  course,  upon  the  application  of  the  jjlaintifl:,  which  shall  be 
returnable  into  tlie  clerk's  office  tlie  next  rule-day,  or  the  next  rule-daj-  but 
one,  at  the  election  of  the  plaintiff,  occurring  after  twenty  days  from  the 
time  of  the  issuing  thereof.  At  the  bottom  of  the  subpcena  shall  be  placed 
a  niemorandvim,  that  the  defendant  is  to  enter  his  appearance  in  the  suit  in 
the  clerk's  office  on  or  before  the  day  at  which  the  writ  is  returnable  ;  other- 
wise, the  bill  may  be  taken  pro  confesso.  Where  there  are  more  than  one 
defendant,  a  writ  of  subpoena  may,  at  the  election  of  the  plaintiff,  be  sued 
out  separately  for  each  defendant,  except  in  the  case  of  husband  and  wife 
defendants,  or  a  joint  subpoena  against  aU  the  defendants. 

§  5200.    Service  of  Subpoena. 


The  service  of  all  subpoenas  shall  be  by  a  deUvery  of  a  copy  thereof 
by  the  officer  serving  the  same  to  the  defendant  personally,  or  by  leaving 
a  copy  thereof  at  the  dwelling-house  or  usual  place  of  abode  of  each 
defendant,  with  some  adult  person  who  is  a  member  or  resident  in  the 
family. 

§  5201.    Alias  Subpoena. 

14. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any  defend- 
ant, the  plaintiflf  shall  be  entitled  to  another  subpoena,  toties  quoties, 
against  such  defendant,  if  he  shall  require  it,  until  due  service  is  made. 

§  5202.    Afladavit  of  Service. 

15. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  the  marshal  of 
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the  district,  or  his  deputy,  or  by  some  other  person  specially  appointed  by 
the  court  for  that  purpose,  and  not  otherwise.  In  the  latter  case,  the  per- 
son serving  the  process  shall  make  affidavit  thereof. 

§  5203.    When  Stiit  Docketed. 

16. 

Upon  the  return  of  the  subpoena  as  served  and  executed  upon  any  de- 
fendant, the  clerk  shall  enter  the  suit  upon  his  docket  as  pending  in  the 
court  and  shall  state  the  time  of  the  entry. 

APPEARANCE. 
§  5204.    When  Appearance  Entered. 

17. 

The  appearance-day  of  the  defendant  shall  be  the  rule-day  to  which  the 
subpcBna  is  made  returnable,  provided  he  has  been  served  with  the  process 
twenty  days  before  that  day ;  .otherwise  his  appearance-day  shall  be  the 
next  rule-day  succeeding  the  rule-day  when  the  process  is  returnable. 

The  appearance  of  the  defendant,  either  personally  or  by  his  sohcitor, 
shall  be  entered  in  "-he  order-book  on  the  day  thereof  by  the  clerk. 

BILLS  TAKEN  PRO  CONFESSO. 

§  5205.    Filing  Demurrer,  Plea  or  Answer— Decree  Pro  Confesso 
--Discovery — Enforcing  the  Filing  of  Answer. 

18. 

it  shall  be  the  duty  of  the  defendant,  unless  the  time  shaU  be  otherwise 
enlarged,  for  cause  shown,  by  a  judge  of  the  court,  uijon  motion  for  that 
purpose,  to  file  his  plea,  demurrer  or  answer  to  the  bill,  in  the  clerk's  office, 
on  the  rule-day  next  succeeding  that  of  entering  his  appearance.  In  default 
thereof,  the  plaintiff  may,  at  his  election,  enter  an  order  (as  of  course)  in 
the  order-book,  that  the  bill  be  takenpro  confesso ;  and  thereupon  the  cause 
shall  be  proceeded  in  ex  parte,  and  the  matter  of  the  bill  may  be  decreed  by 
the  court  at  any  time  after  the  expiration  of  thirty  days  from  and  after  the 
entry  of  said  order,  if  the  same  can  be  done  without  an  answer,  and  is  proper 
to  be  decreed  ;  or  the  plaintiff,  if  he  requires  any  discovery  or  answer  to 
enable  him  to  obtain  a  proper  decree,  shall  be  entitled  to  process  of  attach- 
ment against  the  defendant  to  compel  an  answer,  and  the  defendant  shall 
not,  when  arrested  upon  such  process,  be  discharged  therefrom,  unless  upon 
filing  his  answer,  or  otherwise  complying  with  such  order  as  the  court  or  a 
judge  thereof  may  direct,  as  to  pleading  to  or  fully  answering  the  bill, 
within  a  period  to  be  fixed  by  the  court  or  judge,  and  undertaking  to  speed 
the  cause. 

(See  Additional  Equity  Rule  III.,  adopted  by  C.  C.  U.  S.,  E.  D,  of  Pa., 
infra.) 
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§  5206.    Decree  Pro  Confesso — Practice 

19. 

When  the  bill  is  taken  pro  confesso  the  court  may  proceed  to  a  decree 
at  any  time  after  the  expiration  of  thirty  days  from  and  after  the  entry  of 
the  order  to  take  the  bill  pro  confesso,  and  such  decree  rendered  shall  be 
deemed  absolute,  unless  the  court  shall,  at  the  same  term,  set  aside  the 
same,  or  enlarge  the  time  for  fUing  the  answer,  upon  cause  shown,  upon 
motion  and  affidavit  of  the  defendant.  And  no  such  motion  shall  be 
granted,  unless  upon  the  payment  of  the  costs  of  the  plaintiff  in  the  suit 
up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem  reasonable, 
and  unless  the  defendant  shall  undertake  to  file  his  answer  within  such 
time  as  the  court  shall  direct,  and  submit  to  such  other  terms  as  the  court 
shall  direct,  for  the  purpose  of  speeding  the  cause. 

(See  Additional  Equity  Rule  III.,  adopted  by  C.  C.  U.  S.,  E.  D.  of  Pa., 
infra.) 

FEAIVIE  OF  BILLS. 

§  5207.    Form  of  Introduction  of  Bill. 

20. 

Every  biU,  in  the  introductory  part  thereof,  shall  contain  tlie  names, 
places  of  abode,  and  citizenship  of  all  the  parties,  plaintiffs  and  defend- 
ants, by  and  against  whom  the  bill  is  brought.  The  form,  in  substance, 
shall  be  as  follows  :  "To  the   judges  of  the  Circuit  Court  of  the  United 

States  for  the  District  of :   A.  B.,  of ,  and  a  citizen  of  the  State 

of ,  brings  this  his  bill  against  C;  D.,  of .  and  a  citizen  of  the  State 

of ,  and  of  E.  F. ,  of ,  and  a  citizen  of  the  State  of .     And  there- 
upon your  orator  complains  and  says  that,"  etc. 

§  5208.    Common  Confederacy  Clause— Charging  Clause— Juris- 
diction Clause  may  be  Omitted— Prayers. 

21. 

The  plaintiff  in  his  bill  shall  be  at  Hberty  to  omit,  at  his  option,  the 
part  which  is  usually  called  the  common  confederacy  clause  of  the  bill, 
averring  a  confederacy  between  the  defendants  to  injure  or  defraud  the 
plaintiff  ;  also  what  is  commonly  called  the  charging  part  of  the  bill,  setting 
forth  the  matters  or  excuses  which  the  defendant  is  supposed  to  intend  to 
set  up  by  way  of  defense  to  the  biU  ;  also  what  is  commonly  called  the 
jurisdiction  clause  of  the  bill,  that  the  acts  complained  are  contrary  to 
equity,  and  that  the  defendant  is  without  any  remedy  at  law ;  and  the 
bill  shall  not  be  demurrable  therefor.  And  the  plaintiff  may,  in  the  nar- 
rative or  stating  part  of  his  bill,  state  and  avoid,  by  counter-averments, 
at  his  option,  any  matter  or  thing  which  he  supposes  will  be  insisted  upon 
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by  the  defendant  by  way  of  defense  or  excuse  to  the  case  made  by  the 
plaintiff  for  relief.  The  prayer  of  the  bill  shall  ask  the  special  relief  to 
which  the  plaintiff  supposes  himself  entitled,  and  also  shall  contain  a 
prayer  for  general  relief  ;  and  if  an  injunction,  or  a  writ  of  ne  exeat 
regno,  or  any  other  special  order,  pending  the  suit,  is  required,  it  shall  also 
be  specially  asked  for. 

§  5209.    Parties. 

22. 

If  any  persons,  other  than  those  named  as  defendants  in  the  bill,  shall 
appear  to  be  necessary  or  proper  parties  thereto,  the  bill  shall  aver  the  reaon 
why  they  are  not  made  parties,  by  showing  them  to  be  without  the  juris- 
diction of  the  court,  or  that  they  cannot  be  joined  without  ousting  the  juris- 
diction of  the  court  as  to  the  other  parties.  And  as  to  persons  who  are 
without  the  jurisdiction  and  may  properly  be  made  parties,  the  bill  may 
pray  that  process  may  issue  to  make  them  parties  to  the  bill  if  they  should 
come  within  the  jurisdiction. 

§  5210.    Prayer  for  Process. 

23. 

The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the  names 
of  all  the  defendants  named  in  the  introductory  part  of  the  bill,  and  if  any 
of  them  are  known  to  be  infants  under  age,  or  otherwise  under  guardian- 
ship, shall  state  the  fact,  so  that  the  court  may  take  order  thereon,  as  justice 
may  require  upon  the  return  of  the  process.  If  an  injunction,  or  a  writ 
of  ne  exeat  regno,  or  any  other  special  order,  pending  the  suit,  is  asked  for 
in  the  prayer  for  relief,  that  shall  be  sufficient,  without  repeating  the  same 
in  the  prayer  for  process. 

§  5211.    To  be  Signed  by  Counsel. 

24. 

Every  bill  shall  contain  the  signature  of  counsel  annexed  to  it,  which 
shall  be  considered  as  an  affirmation  on  his  part  that,  upon  the  instruction 
given  to  him  and  the  case  laid  before  him,  there  is  good  ground  for  the  suit, 
in  the  manner  in  which  it  is  framed. 

§  5212.     Costs. 

25. 

In  order  to  prevent  unnecessary  costs  and  expenses,  and  to  promote 
brevity,  succinctness  and  directness  in  the  allegations  of  bills  and  answers, 
the  regular  taxable  costs  for  every  bill  and  answer  shall  in  no  case  exceed 
the  sum  which  is  allowed  in  tlie  State  Court  of  Chancery  in  the  disti-ict,  if 
any  there  be  ;  but  if  there  be  none,  then  it  shall  not  exceed  the  sum  of  three 
-dollars  for  every  bill  or  answer. 
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SCANDAL  AND  IMPERTINENCE  IN  BILLS. 

§  5213.     Costs  on  Reference. 

26. 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it  reason- 
ably can  be,  and  shall  contain  no  luinecessary  recitals  of  deeds,  documents, 
contracts  or  other  instruments,  in  hcec  verba,  or  any  other  impertinent  matter, 
or  any  scandalous  matter  not  relevant  to  the  suit.  It  it  does,  it  may,  on 
exceptions,  be  referred  to  a  master,  by  any  judge  of  the  court,  for  imperti- 
nence or  scandal ;  and  if  so  found  by  him,  the  matter  shall  be  expunged  at 
the  expense  of  the  plaintiff,  and  he  shall  pay  to  the  defendant  all  his  costs 
in  the  suit  up  to  that  time,  unless  the  court  or  a  judge  thereof  shall  other- 
vs-ise  order.  If  the  master  shall  report  that  the  bill  is  not  scandalous  or 
impertinent,  the  plaintiff  shall  be  entitled  to  aU  costs  occasioned  by  the 
reference. 

§  5214.    Exceptions  for  Scandal  and  Impertinence — Practice. 

27. 

No  order  shaU  be  made  by  any  judge  for  referring  any  biU,  ansvper  or 
pleading,  or  other  matter  or  proceeding,  depending  before  tlie  court,  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in  writing  and  signed 
by  counsel,  describing  the  particular  passages  which  are  considered  to  be 
scandalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  on  or 
before  the  next  rule-day  after  the  process  on  the  bill  shall  be  returnable,  or 
after  the  answer  or  pleading  is  filed.  And  such  order  when  obtained  shall 
be  considered  as  abandoned,  unless  the  party  obtaining  the  order  shall, 
without  any  unnecessary  delay,  procure  the  master  to  examine  and  report 
for  the  same  on  or  before  the  next  succeeding  rule-day,  or  the  master  shall 
certify  that  further  time  is  necessary  for  him  to  complete  the  examination. 

AMENDMENT  OF  BILLS. 

§  5215.    When  Amendments  may  be  Made  as  of  Course. 

28. 

The  plaintifif  shall  be  at  liberty,  as  a  matter  of  course,  ana  without  pay- 
ment of  costs,  to  amend  his  bill,  in  any  matters  whatsoever,  before  any 
copy  has  been  taken  out  of  the  clerk's  office,  and  in  any  small  matters 
afterwards,  such  as  fllUng  blanks,  correcting  errors  of  dates,  misnomer  of 
-parties,  misdescription  of  premises,  clerical  en-ors,  and  generally  in  matters 
of  form.  But  if  he  amend  in  a  material  point  (as  he  may  do  of  course) 
after  a  copy  has  been  so  taken,  before  any  answer  or  plea  or  demurrer  to 
the  bill,  he  shall  pay  to  the  defendant  the  costs  occasioned  thereby,  and 
shall,  without  delay,  furnish  him  a  fair  copy  thereof,  free  of  expense,  with 
suitable  references  to  the  places  where  the  same  are  to  be  inserted.  And  if 
the  amendments  are  numerous,  he  shall  furnish,  in  like  manner,  to  the 
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defendant,  a  copy  of  the  whole  bill  as  amended ;  and  if  there  be  more 
than  one  defendant,  a  copy  shall  be  furnished  to  each  defendant  affected 
thereby. 

§  5216.    When  Amendments  Made  upon  Order. 

29. 

After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replication, 
the  plaintiff  may,  upon  motion  or  petition,  without  notice,  obtain  an  order 
from  any  judge  of  the  court  to  amend  his  bill  on  or  before  the  next  suc- 
ceeding rule-day,  upon  payment  of  costs  or  without  payment  of  costs,  as 
the  court  or  a  judge  thereof  may  in  his  discretion  direct.  But  after  repli- 
cation filed,  the  plaintiff  shall  not  be  permitted  to  withdraw  it  and  to  amend 
his  bill,  except  upon  a  special  order  of  a  judge  of  the  court,  upon  motion 
or  petition,  after  due  notice  to  the  other  party,  and  upon  proof  by  affidavit 
that  the  same  is  not  made  for  the  purpose  of  vexation  or  delay,  or  that  the 
matter  of  the  proposed  amendment  is  material,  and  could  not  with  reason- 
able diligence  have  been  sooner  introduced  into  the  biU,  and  upon  the 
plaintiff's  submitting  to  such  other  terms  as  may  be  imposed  by  the  judge 
for  speeding  the  cause. 

§  5217.    When  Amendments  to  be  Filed. 

30. 

If  the  plaintiff  so  obtaining  any  order  to  amend  his  bill  after  answer, 
or  plea,  or  demurrer,  or  after  replication,  shall  not  file  his  amendments  or 
amended  bill,  as  the  case  may  require,  in  the  clerk's  office  on  or  before  the 
next  succeeding  rule-day,  he  shall  be  considered  to  have  abandoned  the 
same,  and  the  cause  shall  proceed  as  if  no  application  for  any  amendment 
had  been  made. 

DEMURRERS  AND  PLEAS. 

§  5218.    Certifleate  of  Counsel— Affidavit. 

31. 

No  demurrer  or  plea  shall  be  allowed  to  be  filed  to  any  bill,  unless  upon 
a  certificate  of  counsel,  that  in  his  opinion  it  is  well  founded  in  point  of 
law,  and  supported  by  the  affidavit  of  the  defendant,  that  it  is  not  inter- 
posed for  delay ;  and,  if  a  plea,  that  it  is  true  in  point  of  fact. 

§  5219.    When  Demurrer,  Plea  or  Answer  to  Part  of  Bill  Allowed. 

32. 

The  defendant  may  at  any  time  before  the  bill  is  taken  for  confessed, 
or  afterward  with  the  leave  of  the  court,  demur  or  plead  to  the  whole  biU, 
or  to  part  of  it,  and  he  may  demur  to  part,  plead  to  part,  and  answer  as  to  the 
residue  ;  but  in  every  case  in  which  the  bill  specially  charges  fraud  or  com- 
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bination,  a  plea  to  sucli  part  must  be  accompanied  with  an  answer  fortify- 
ing the  plea  and  explicitly  denying  the  fraud  and  combination,  and  the 
facts  on  which  the  charge  is  founded. 

§  5220.    Ordering  Demurrer  or  Plea  for  Argument. 

33. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued  or  he 
may  take  issue  on  the  plea.  If,  upon  an  issue,  the  facts  stated  in  the  plea 
be  determined  for  the  defendant,  they  shall  avail  him  as  far  as  in  law  and 
equity  they  ought  to  avail  him. 

§  5221.    If  Demurrer  or  Plea  Overruled— Costs. 

34. 

If,  upon  the  hearing,  any  demurrer  or  plea  is  overruled,  the  plaintiff 
shall  be  entitled  to  his  costs  in  the  cause  up  to  that  period,  unless  the  court 
shall  be  satisfied  that  the  defendant  has  good  ground,  in  point  of  law  or 
fact,  to  interpose  the  same,  and  it  was  not  interposed  vexatiously  or  for 
delay.  And,  upon  the  overruling  of  any  plea  or  demurrer,  the  defendant 
shall  be  assigned  to  answer  the  bill,  or  so  much  thereof  as  is  covered  by  the 
plea  or  demurrer,  the  next  succeeding  rule-day,  or  at  such  other  period  as, 
consistently  with  justice  and  the  rights  of  the  defendant,  the  same  can,  in 
the  judgment  of  the  court,  be  reasonably  done  ;  in  default  whereof,  the 
bill  shall  be  taken  against  him  pro  confesso,  and  the  matter  thereof  pro- 
ceeded in  and  decreed  accordingly. 

§  5222.    If  Demurrer  or  Plea  shall  be  Allowed— Costs— Amend- 
ment to  Bill. 

35. 

If,  upon  the  hearing,  any  demurrer  or  plea  shall  be  allowed,  the  de- 
fendant shall  be  entitled  to  his  costs.  But  the  court  may,  in  its  discretion, 
upon  motion  of  the  plaintiff,  allow  him  to  amend  his  bill  upon  such  terms 
as  it  shall  deem  reasonable. 

§  5223.    Demurrer  or  Plea  Good  though  not  Sufllciently  Ex- 
tensive. 

36. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument 
only  because  such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as  it 
might  by  law  have  extended  to. 

37. 

No  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument, 
only  because  the  answer  of  the  defendant  may  extend  to  some  part  of  the 
same  matter  as  may  be  covered  by  such  demurrer  or  plea. 
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§  5224.    Beplication. 

38. 

If  the  plaintiflE  shall  not  reply  to  any  plea,  or  set  down  any  plea  or  de- 
murrer for  argument  on  the  rule-day  when  the  same  is  filed,  or  on  the  next 
succeeding  rule-day,  he  shall  be  deemed  to  admit  the  truth  and  sufficiency 
thereof,  and  his  bill  shall  be  dismissed  as  of  course,  unless  a  judge  of  the 
court  shall  allow  him  further  time  for  the  purpose.  (See  Additional  Equity 
Rule  II.,  adopted  by  0.  C.  U.  S.,  E.  D.  of  Pa.,  infra.) 

ANSWERS. 

§6225.      Frame  of  Answer. 

39. 

The  rule,  that  if  a  defendant  submits  to  answer  he  shall  answer  fully 
to  all  matters  of  the  bill,  shall  no  longer  apply  in  cases  where  he  might  by 
plea  protect  himself  from  such  answer  and  discovery.  And  the  defendant 
shall  be  entitled  in  all  cases  by  answer  to  insist  upon  all  matters  of  defense 
(not  being  matters  of  abatement,  or  to  the  character  of  the  parties  or 
matters  of  form)  in  bar  of  or  to  the  merits  of  the  bill,  of  which  he  may  be 
entitled  to  avail  himself  by  a  plea  in  bar  ;  and  in  such  answer  he  shall  not 
be  compellable  to  answer  any  other  matters  than  he  would  be  compellable 
to  answer  and  discover  upon  filing  a  plea  in  bar  and  an  answer  in  support 
of  such  plea,  touching  the  matters  set  forth  in  the  bill,  to  avoid  or  repel  the 
bar  or  defense.  Thus,  for  example,  a  bona  flde  purchaser,  for  a  valuable 
consideration  without  notice,  may  set  up  that  defense  by  way  of  answer 
instead  of  plea,  and  shall  be  entitled  to  the  same  protection,  and  shall  not 
be  compellable  to  make  any  further  answer  or  discovery  of  his  title  than  he 
would  be  in  any  answer  in  support  of  such  plea. 

§  5226.    Discovery. 

40. 

A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge  in 
the  bill,  unless  specially  and  particularly  interrogated  thereto  ;  and  a  de- 
fendant shall  not  be  bound  to  answer  any  interrogatory  in  the  bill,  except 
those  interrogatories  which  such  defendant  is  required  to  answer  ;  and 
where  a  defendant  shall  answer  any  statement  or  charge  in  the  bill  to 
which  he  is  not  interrogated,  only  by  stating  his  ignorance  of  the  matter  so 
stated  or  charged,  such  answer  shall  be  deemed  impertinent.  (This  rule  is 
repealed.) 

DECEMBER  TERM,  1850. 

Ordered,  That  the  fortieth  rule,  heretofore  adopted  and  promulgated 
by  this  court  as  one  of  the  rules  of  practice  in  suits  in  equity  in  the  circuit 
courts,  be,  and  the  same  is  hereby  repealed  and  annulled.  And  it  shall  not 
hereafter  be  necessary  to  interrogate  a  defendant  specially  and  particularly 
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upon  any  statement  in  the  bill,  unless  the  complainant  desires  to  do  so  to 
obtain  a  discoveiy. 

§  5227.    Interrogatories— Waiving  Answer  under  Oath. 

41. 

The  interrogatories  contained  in  the  interrogating  part  of  the  bill  shall 
be  divided  as  conveniently  as  may  be  from  each  other,  and  numbered  con- 
secutively 1,  3,  3,  etc.  ;  and  the  interrogatories  which  each  defendant  is 
required  to  answer  shall  be  specified  in  a  note  at  the  foot  of  the  bill,  in  the 
form  or  to  the  effect  following,  that  is  to  say  :  "  The  defendant  (A.  B.)  is 
required  to  answer  the  interrogatories  numbered  respectively  1,  2,  3,"  etc.  ; 
and  the  office  copy  of  the  bill  taken  by  each  defendant  shall  not  contain 
any  interrogatories  except  those  which  such  defendant  is  so  required  to 
answer,  unless  such  defendant  shall  require  to  be  furnished  with  a  copy  of 
the  whole  bill. 

DECEMBER  TERM,  1871. 

§  5228.    Amendment  to  Equity  Rule  41. 

If  the  complainant,  in  his  bill,  shall  waive  an  answer  under  oath,  or 
shall  only  require  an  answer  under  oath  with  regard  to  certain  specified 
interrogatories,  the  answer  of  the  defendant,  though  under  oath,  except 
such  part  thereof  as  shall  be  directly  responsive  to  such  interrogatories, 
shall  not  be  evidence  in  his  favor,  unless  the  cause  be  set  down  for  hearing 
on  biU  and  answer  only  ;  but  may  nevertheless  be  used  as  an  affidavit,  with 
the  same  effect  as  heretofore,  on  a  motion  to  grant  or  dissolve  an  injunction, 
or  on  any  other  incidental  motion  in  the  cause  ;  but  this  shall  not  prevent 
a  defendant  from  becoming  a  witness  in  his  own  behalf  under  section  3  of 
the  Act  of  Congress  of  July  2d,  1864. 

§  5229.    Note  as  to  Answering  Interrogatories. 

42. 

The  note  at  the  foot  of  the  bill,  specifying  the  interrogatories  which 
•  each  defendant  is  required  to  answer,  shall  be  considered  and  treated  as 
part  of  the  bill,  and  the  addition  of  any  such  note  to  the  bill,  or  any  altera- 
tion in  or  addition  to  such  note,  after  the  bill  is  filed,  shall  be  considered 
and  treated  as  an  amendment  of  the  bill. 

§  5230.    Frame  of  Introduction  to  Interrogatories. 

43. 

Instead  of  the  words  of  the  biU  now  in  use,  preceding  the  interrogating 
part  thereof,  and  beginning  with  the  words,  "To  the  end,  therefore,"  there 
shall  hereafter  be  used  words  in  the  form  or  to  the  effect  following  :  "  To 
the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may,  upon  their 
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several  and  respective  corporal  oaths,  and  according  to  the  best  and  utmost 
of  their  several  and  respective  knovrledge,  remembrance,  information  and 
belief,  full,  true,  direct  and  perfect  answer  make  to  such  of  the  several 
interrogatories  hereinafter  numbered  and  set  forth,  as  by  the  note  here- 
under written  they  are  respectively  required  to  answer  ;  that  is  to  say  : 

"1.  Whether,  etc. 

"  3.  Whether,  etc." 

§  5231.    When  Defendant  may  Decline  Answering  Interroga- 
tories. 

44. 

A  defendant  shall  be  at  liberty,  by  answer,  to  decline  answei-ing  any 
interi-ogatory,  or  pai't  of  an  interrogatory,  from  answering  which  he  might 
have  protected  himself  by  demurrer ;  and  he  shall  be  at  liberty  so  to  de- 
cline, notwithstanding  he  shall  answer  other  parts  of  the  bill  from  which 
he  might  have  protected  himself  by  demurrer. 

§  5232.    When   PlaintiflF  may  Amend   his  BiU— When   Answer 
Required  to  Amended  Bill. 

45. 

No  special  replication  to  any  answer  shall  be  filed.  But  if  any  matter 
alleged  in  the  answer  shall  make  it  necessary  for  the  plaintiff  to  amend  liis 
bill,  he  may  have  leave  to  amend  the  same  with  or  without  the  payment  of 
costs,  as  the  court,  or  a  judge  thereof,  may  in  his  discretion  dh'eot. 

46. 

In  every  case  where  an  amendment  shall  be  made  after  answer  filed, 
the  defendant  shall  jjut  in  a  new  or  supplemental  ansvs-er  on  or  before  the 
next  succeeding  rule-day  after  that  on  which  the  amendment  or  amended 
bill  is  filed,  unless  the  time  is  enlarged  or  otherwise  ordered  by  a  judge  of 
the  court ;  and  upon  his  default,  the  like  proceedings  may  be  had  as  in 
cases  of  an  omission  to  put  in  an  answer. 

PARTIES  TO  BILLS. 

§  5233.    Non-resident. 

47. 

In  aU  cases  where  it  shall  appear  to  the  court  that  persons  who  might 
otherwise  be  deemed  necessary  or  proper  parties  to  the  suit,  cannot  be 
made  parties  by  reason  of  their  being  out  of  the  jurisdiction  of  the  court, 
or  incapable  otherwise  of  being  made  parties,  or  because  their  joinder 
would  oust  the  jurisdiction  of  the  court  as  to  the  parties  before  the  court, 
the  court  may  in  their  discretion  proceed  in  the  cause  without  making  such 
persons  parties  ;  .nnd  in  such  cases  the  decree  shall  be  without  prejudice  to 
the  rights  of  the  absent  parties. 
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§  5234.    Where  Parties  Numerous. 

48. 

Where  the  parties  on  either  side  are  very  numerous,  and  cannot,  with- 
out manifest  inconvenience  and  oppressive  delays  in  the  suit,  be  all  brought 
before  it,  the  court  in  its  discretion  may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  to 
represent  all  the  adverse  interests  of  the  plaintiffs  and  defendants  in  the 
suit  properly  before  it.  But,  in  such  cases,  the  decree  shall  be  without 
prejudice  to  the  rights  and  claims  of  all  the  absent  parties. 

§  5235.    Trustees  and  Cestuis  que  Trustent. 

49. 

In  all  suits  concerning  real  estate  which  is  vested  in  trustees  by  devise, 
and  such  trustees  are  competent  to  sell  and  give  discharges  for  the  pro- 
.ceeds  of  the  sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees 
shall  represent  the  persons  beneficially  interested  in  the  estate,  or  the  pro- 
ceeds, or  the  rents  and  profits,  in  the  same  manner  and  to  the  same  extent 
as  the  executors  or  administrators  in  suits  concerning  personal  estate  repre- 
sent the  persons  beneficially  interested  in  such  personal  estate  ;  and  in  such 
cases  it  shall  not  be  necessary  to  make  tlie  persons  beneficially  interested 
in  such  real  estate,  or  rents  and  profits,  parties  to  the  suit ;  but  the  court 
may,  upon  consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think 
fit,  order  such  persons  to  be  made  parties. 

§  5236.    Heirs. 

50. 

In  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be  necessary  to  make 
the  heir-at-law  a  party  ;  but  the  plaintiffs  shall  be  at  liberty  to  make  the 
heir-at-law  a  party  where  he  desires  to  have  the  will  established  against 
him. 

§  5237.    Joint  and  Several  Claim. 

51. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand 
against  several  persons,  either  as  principals  or  sureties,  it  shall  not  be  neces- 
sary to  bring  before  the  court,  as  parties  to  a  suit  concerning  such  demand, 
all  the  persons  liable  thereto  ;  but  the  plaintiff  may  proceed  against  one  or 
more  of  the  persons  severally  liable. 

§  5238.    Objection  to  Parties— Argument— Practice. 

52. 

Where  the  defendant  shall,  by  his  answer,  suggest  that  the  bill  is  de- 
fective for  want  of  parties,  the  plaintiff  shall  be  at  liberty,  within  fourteen 
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days  after  answer  filed,  to  set  down  the  cause  for  argument  upon  that 
objection  only  ;  and  the  purpose  for  which  the  same  is  so  set  down  shall  be 
notified  by  an  entry,  to  be  made  in  the  clerk's  order-book,  in  the  form  or 
to  the  effect  following  (that  is  to  say) :  "Set  down  upon  the  defendant's 
objection  for  want  of  parties."  And  where  the  plaintiff  shall  not  so  set 
down  his  cause,  but  shall  proceed  therewith  to  a  hearing,  notwithstanding 
an  objection  for  want  of  parties  taken  by  the  answer,  he  shall  not,  at  the 
hearing  of  the  cause,  if  the  defendant's  objection  shall  then  be  allowed,  be 
entitled  as  of  course  to  an  order  for  liberty  to  amend  his  bill  by  adding 
parties.     But  the  court,  if  it  thinks  fit,  shall  be  at  liberty  to  dismiss  the  bUl. 

53. 

If  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is 
defective  for  want  of  parties  not  having  by  plea  or  answer  taken  the  objec- 
tion, and  therein  specified  by  name  or  description  the  parties  to  whom  the 
objection  applies,  the  court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a. 
decree  saving  the  rights  of  the  absent  parties. 

NOMINAL  PARTIES  TO  BILLS. 

§  5239.    When  Defendant  !N"eed  not  Appear  and  Ans'wer. 

54. 

Where  no  account,  payment,  conveyance  or  other  direct  relief  is 
sought  against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon  service 
of  the  subpoena  upon  him,  need  not  apjiear  and  answer  the  bill,  unless  the 
plaintiff  specially  requires  him  so  to  do  by  the  prayer  of  his  bill ;  but  he 
may  appear  and  answer  at  his  option  ;  and  if  he  does  not  appear  and  answer 
he  shall  be  bound  by  all  the  proceedings  in  the  cause.  If  the  plaintiff  shall 
require  him  to  appear  and  answer  he  shall  be  entitled  to  the  costs  of  all  the 
proceedings  against  him,  unless  the  court  shall  otherwise  direct. 

§  5240.    Injunctions— How  Granted — "When  Dissolved. 

55. 

Whenever  an  injunction  is  asked  for  by  the  bill  to  stay  proceedings  at 
law,  if  tl!e  defendant  do  not  enter  his  appearance,  and  plead,  demur  or 
answer  to  the  same  within  the  time  prescribed  therefor  by  tliese  rules,  the 
plaintiff  shall  be  entitled  as  of  course,  upon  motion,  without  notice,  to  such 
injunction.  But  special  injunctions  shall  be  grantable  only  upon  due  notice 
to  the  other  party  by  the  court  in  term,  or  by  a  judge  thereof  in  vacation, 
after  a  hearing,  which  may  be  ex  parte,  if  the  adverse  party  does  not  ap- 
pear at  the  time  and  place  ordered.  In  every  case  where  an  injunction— 
either  the  common  injunction  or  a  special  injunction— is  awarded  in  vaca- 
tion, it  shall,  unless  previously  dissolved  by  the  judge  granting  the  same, 
continue  until  the  next  term  of  the  court,  or  until  it  is  dissolved  by  some- 
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other  order  of  the  court.     (See  Additional  Equity  Rules  XII.,  XIII.,  XIV., 
XV.,  adopted  by  C.  0.  U.  S.,  E.  D.  of  Pa.,  infra.) 

BILLS  OF  REVIVOR  AND  SUPPLEMENTAL  BILLS. 

§  5241.    "When  Bill  of  Revivor  Necessary. 

56. 

Whenever  a  suit  in  equity  shall  become  abated  by  the  death  of  either 
party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill  of  revivor, 
or  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circumstances  of  the  case 
may  require,  filed  by  the  proper  parties  entitled  to  revive  the  same  ;  which 
bill  may  be  filed  in  the  clerk's  office  at  any  time  ;  and  upon  suggestion  of 
the  facts,  the  proper  process  of  siibpcena  shall,  as  of  course,  be  issued  by  theT 
clerk,  requiring  the  proper  representatives  of  the  other  party  to  appear  and 
show  cause,  if  any  they  have,  why  the  cause  should  not  be  revived.  And 
if  no  cause  shall  be  shown  at  the  next  rule-day  which  shall  occur  after  four- 
teen days  from  the  time  of  the  service  of  the  same  process,  the  suit  shall 
stand  revived,  as  of  course. 

§  5242.    When  Supplemental  Bill  Necessary. 

57. 

Whenever  any  suit  in  equity  shall  become  defective  from  any  event 
happening  after  the  filing  of  the  biU  (as,  for  example,  by  change  of  interest 
in  the  parties),  or  for  any  other  reason,  a  supplemental  bill,  or  a  bill  in  the 
nature  of  a  supplemental  bill,,  may  be  necessary  to  be  filed  in  the  cause, 
leave  to  file  the  same  may  be  granted  by  any  judge  of  the  court  on  any 
rule-day,  upon  proper  cause  shown,  and  due  notice  to  the  other  party.  And 
if  leave  is  granted  to  file  such  supplemental  bill,  the  defendant  shall  demur, 
plead  or  answer  thereto,  on  the  next  succeeding  rule-day  after  the  supple- 
mental bill  is  filed  in  the  clerk's  office,  unless  some  other  time  shall  be  as- 
signed by  a  judge  of  the  court. 

§  5243.    Frame  of  Bill  of  B^vivor  or  Supplemental  Bill. 

58. 

It  shall  not  be  necessary  in  any  bill  of  revivor  or  supplemental  bill  to 
set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  case  may  require  it. 

ANSWERS. 

§  5244.    Afadavit  to  Answer. 

59. 

Every  defendant  may  swear  to  his  answer  before  any  justice  or  judge 
of  any  court  of  the  United  States,  or  before  any  commissioner  appointed  by 
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any  circuit  court  to  take  testimony  or  depositions,  or  before  any  master  in 
chancery  appointed  by  any  circuit  court,  or  before  any  judge  of  any  court 
of  a  State  or  Territory,  or  before  any  notary  public.  (Promulgated  March  5, 
1889.') 

AMENDMENT  OF  ANSWERS. 

§  5245.    Wlien  Amendment   is   of  Course   and  when  Allowed 
by  the  Court. 

60. 

After  an  answer  is  put  in,  it  may  be  amended,  as  of  course,  in  any  mat- 
ter of  form,  or  by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to  a 
document,  or  other  small  matter,  and  be  re-sworn,  at  any  time  before  a 
replication  is  put  in,  or  the  cause  is  set  down  for  a  hearing  upbn  bill  and 
answer.  But  after  replication,  or  such  setting  down  for  a  hearing,  it  shall 
not  be  amended  in  any  material  matters,  as  by  adding  new  facts  or  de- 
fenses, or  qualifying  or  altering  the  original  statements,  except  by  special 
leave  of  the  court,  or  of  a  judge  thereof,  upon  motion  and  cause  shown, 
after  due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit ; 
and  in  every  case  where  leave  is  so  granted,  the  court  or  the  judge  granting 
the  same  may,  in  his  discretion,  require  that  the  same  be  separately  en- 
grossed, and  added  as  a  distinct  amendment  to  the  original  answer,  so  as  to 
be  distinguishable  therefrom. 


EXCEPTIONS  TO  ANSWERS. 

§  5246.    When  Exceptions  to  be  Filed. 

61. 

After  an  answer  is  filed  on  any  rule-day,  the  plaintiff  shall  be  allowed 
until  the  r(ext  succeeding  rule-day  to  file  in  the  clerk's  office  exceptions 
thereto  for  insufficiency,  and  no  longer,  unless  a  longer  time  shall  be 
allowed  for  the  purpose,  upon  cause  shown  to  the  court,  or  a  judge  thereof ; 
and,  if  no  exception  shall  be  filed  thereto  within  that  period,  the  answer 
shall  be  deemed  and  taken  to  be  sufficient. 

§  5247.    Separate  Answer— Costs. 

62. 

When  the  same  solicitor  is  employed  for  two  or  more  defendants,  and 
separate  answers  shall  be  filed,  or  other  proceedings  had,  by  two  or  more  of 
the  defendants  separately,  costs  shall  not  be  allowed  for  such  separate  an- 
swers, or  other  proceedings,  unless  a  master,  upon  reference  to  him,  shall 
certify  that  such  separate  answers  and  other  proceedings  were  necessary  or 
proper,  and  ought  not  to  have  been  joined  together. 
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§  5248.    When  Exceptions  to  Answers  may  be  Argued— Costs. 

63. 

Where  exceptions  shall  be  filed  to  the  answer  for  insufficiency,  within 
the  period  prescribed  by  these  rules,  if  the  defendant  shall  not  submit  to 
the  same  and  file  an  amended  answer  on  the  next  succeeding  rule-day,  the 
plaintiff  shall  forthwith  set  them  down  for  a  hearing  on  the  next  succeed- 
ing rule-day  thereafter,  before  a  judge  of  the  court,  and  shall  enter,  as  of 
course,  in  the  order-book,  an  order  for  that  purpose  ;  and  if  he  shall  not  so 
set  down  the  same  for  a  hearing,  the  exceptions  shall  be  deemed  abandoned, 
and  the  answers  shall  be  deemed  sufficient :  Provided,  koivevfr.  That  the 
court,  or  any  judge  thereof,  may,  for  good  cause  shown,  enlarge  the  time 
for  filing  exceptions,  or  for  answering  the  same,  in  his  discretion,  upon  such 
terms  as  he  may  deem  reasonable. 

§  5249.    If  Exceptions    Allowed  —  When  Full    Answer   to   be 
Filed — Attachment. 

64. 

If,  at  the  hearing,  the  exceptions  shall  be  allowed,  the  defendant  shall 
be  bound  to  put  in  a  full  and  complete  answer  thereto  on  the  next  succeed- 
ing rule-day  ;  otherwise  the  plaintiff  shall,  as  of  course,  be  entitled  to  take 
the  bill,  so  far  as  the  matter  of  such  exceptions  is  concerned,  as  confessed, 
or,  at  his  election,  he  may  have  a  writ  of  attachment  to  compel  the  defend- 
ant to  make  a  better  answer  to  the  matter  of  the  exceptions  ;  and  the  de- 
fendant, when  he  is  in  custody  upon  such  writ,  shall  not  be  discharged 
therefrom  but  by  an  order  of  the  court,  or  of  a  judge  thereof,  upon  his 
putting  in  such  answer,  and  complying  with  such  other  terms  as  the  court 
or  judge  may  direct. 

§  5250.    If  Exceptions  Overruled— Costs. 

65. 

If,  upon  argument,  the  plaintiff's  exceptions  to  the  answer  shall  be 
overruled,  or  the  answer  shall  be  adjudged  insufficient,  the  prevailing  party 
shall  be  entitled  to  all  the  costs  occasioned  thereby,  unless  otherwise  directed 
by  the  court,  or  the  judge  thereof,  at  the  hearing  upon  the  exceptions. 

REPLICATION  AND  ISSUE. 

§  5251.    When  Replication  to  be  Tiled. 

66. 

Whenever  the  answer  of  the  defendant  shall  not  be  excepted  to,  or 
shall  be  adjudged  or  deemed  sufficient,  the  plaintiff  shall  file  the  general 
replication  thereto  on  or  before  the  next  succeeding  rule-day  thereafter  ; 
and  in  all  cases  where  the  general  replication  is  filed,  the  cause  shall  be 
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deemed,  to  all  intents  and  purposes,  at  issue,  without  any  rejoinder  or  other 
pleading  on  either  side.  If  the  plaintiff  shall  omit  or  refuse  to  file  such 
replication  within  the  prescribed  period,  the  defendant  shall  be  entitled  to 
an  order,  as  of  course,  for  a  dismissal  of  the  suit  ;  and  the  suit  shall  there- 
upon stand  dismissed,  unless  the  court,  or  a  judge  thereof,  shall,  upon 
motion,  for  cause  shown,  allow  a  replication  to  be  filed  nunc  pro  tunc,  the 
plaintiff  submitting  to  speed  the  cause,  and  to  such  other  terms  as  may  be 
directed.  {See  Additional  Equity  Rule  II.,  adopted  by  C.  C.  U.  S.,  E.  D. 
of  Pa.,  infra.) 

TESTIMONY— HOW  TAKEN. 

§  5252.    Examiners  —  Proceedings    Before    Examiner  —  Costs- 
Commissions — Depositions. 

67. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be  taken 
out  in  vacation  as  weU  as  in  term,  jointly  by  both  parties,  or  severally  by 
«ither  party,  upon  interrogatories  filed  by  the  party  taking  out  the  same  in 
the  clerk's  oifice,  ten  days'  notice  thereof  being  given  to  the  adverse  party 
to  file  cross-interrogatories  before  the  issuing  of  the  commission ;  and  if 
no  cross-interrogatories  are  filed  at  the  expiration  of  the  time,  the  com- 
mission may  issue  ex  parte.  In  all  cases,  the  commissioner  or  commis- 
sioners shall  be  named  by  the  court,  or  by  a  judge  thereof.  If  the  parties 
shall  so  agree,  the  testimony  may  be  taken  upon  oral  interrogatories  by  the 
parties  or  their  agents,  without  filing  any  written  interrogatories.  (This 
rule  is  repealed.) 

DECEMBER  TERM,  1854. 

Ordered,  That  the  sixty-seventh  rule  governing  equity  practice  be  so 
amended  as  to  allow  the  presiding  judge  of  any  court  exercising  jurisdic- 
diction,  either  in  term  time  or  in  vacation,  to  vest  in  the  clerk  of  said  court 
general  power  to  name  commissioners  to  take  testimony  in  like  manner 
that  the  court  or  judge  thereof  can  now  do  by  the  said  sixty-seventh  rule. 
(This  rule  is  repealed.) 

DECEMBER  TERM,  1861. 

Ordered,  That  the  last  paragraph  in  the  sixty-seventh  rule  in  equity  be 
repealed,  and  the  rule  be  c»mended  as  follows  :  Either  party  may  give 
notice  to  the  other  that  he  desires  the  evidence  to  be  adduced  in  the  cause 
to  be  taken  orall}',  and  thereupon  all  the  witnesses  to  be  examined  shall  be 
examined  before  one  of  the  examiners  of  the  court,  or  before  an  examiner 
to  be  specially  appointed  by  the  court,  the  examiner  to  be  furnished  with 
a  copy  of  the  biU  and  answer,  if  any  ;  and  such  examination  shall  take  place 
in  the  presence  of  the  parties,  or  their  agents,  by  their  counsel  or  soUc- 
itors,  and  the  witnesses  shall  be  subject  to  cross-examination  and  re-ex- 
amination, and  which  shall  be  conducted  as  near  as  may  be  in  the  mode 
now  used  in  common-law  coui-ts.  Tlie  depositions  taken  upon  such  oral 
examinations  shall  be  taken  down  in  writing  by  the  examiner  in  the  form. 
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•of  narrative,  unless  he  determines  the  examination  shall  be  by  question 
and  answer  in  special  instances  ;  and,  when  completed,  shall  be  read  over 
to  the  witness  and  signed  bj-  him  in  the  j)resence  of  the  parties  or  counsel, 
or  such  of  them  as  may  attend  :  Provided,  If  the  witness  shaU  refuse  to  sign 
tlie  said  deposition,  then  'the  examiner  shall  sign  the  same ;  and  the  ex- 
aminer may,  upon  all  examinations,  state  an}'  special  matters  to  the  court 
as  he  shall  think  fit  ;  and  any  question  or  questions  which  may  be  objected 
to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he  shall  not  have 
power  to  decide  on  the  competency,  materiality  or  relevancj'  of  the  ques- 
tions ;  and  the  court  shall  have  power  to  deal  with  the  costs  of  incompetent, 
immaterial  or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just. 
(This  rule  is  repealed.) 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn  or  to  answer  any 
question  put  by  the  examiner,  or  by  counsfl  or  solicitor,  the  same  practice 
shall  be  adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  pro- 
duced on  examination  before  an  examiner  of  said  court  on  written  inter- 
Togatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors,  to  the  op- 
posite counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the  exami- 
nation, for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each 
cause. 

Wlien  the  examination  of  witnesses  before  the  examiner  is  concluded, 
the  original  deposition,  authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  clerk  of  the  court,  to  be  there  filed  of 
record,  in  the  same  mode  as  prescribed  in  the  thirtieth  section  of  Act  of 
Congress.  September  24th,  1789. 

Testimony  may  be  taken  on  commission  in  the  usual  way,  by  written 
inteiTogatories  and  cross-interrogatories,  on  motion  to  the  court  in  term 
time,  or  to  a  judge  in  vacation,  for  special  reasons  satisfactory  to  the  court 
or  judge.     (This  rule  is  repealed.) 

DECEMBER  TERM,  1869. 
§  5253.    Amendment  to  Rule  67. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally,  as 
provided  in  the  order  passed  at  the  December  Term,  1861,  amending  the 
CTth  General  Rule,  the  court  may,  on  motion  of  either  party,  assign  a  time 
within  which  the  complainant  shall  take  his  evidence  in  support  of  the  bill, 
and  a  time  thereafter  within  which  the  defendant  shaU  take  his  evidence  in 
defense,  and  a  time  thereafter  within  which  the  complainant  shall  take  his 
evidence  in  reply  ;  and  no  further  evidence  shall  be  taken  in  the  cause,  un- 
less by  agreement  of  the  parties,  or  by  leave  of  court  first  obtained,  on 
motion,  for  cause  shown.     (This  rule  is  repealed.) 

OCTOBER  TERM,  1891. 

Ordered,  That  all  parts  of  Rule  67  of  the  Rules  of  Practice  for  the  Courts 
of  Equity  of  the  United  States  as  now  existing  be,  and  the  same  are  hereby 
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Buperseded,  and  the  following  rule  is  promulgated  as  such  Rule  67.    (An- 
nounced May  3,  1892.) 

67. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be  taken 
out  in  vacation  as  well  as  in  term,  jointly  by  both  parties,  or  severally  by 
either  party,  upon  interrogatories  filed  by  the  party  taking  out  the  same  in 
the  clerk's  office,  ten  days'  notice  thereof  being  given  to  the  adverse  party 
to  file  cross-interrogatories  before  the  issuing  of  the  commission  ;  and  if  no 
cross-interrogatories  are  filed  at  the  expiration  of  the  time,  the  commission 
may  issue  ex  parte.  In  all  cases  the  commissioner  or  commissioners  may 
be  named  by  the  court,  or  by  a  judge  thereof,  and  the  presiding  judge  of 
the  court  exercising  jurisdiction  may,  either  in  Jerm  time  or  in  vacation, 
vest  in  the  clerk  of  the  court  general  power  to  name  commissioners  to  take 
testimony.  Either  party  may  give  notice  to  the  other  that  he  desires  the 
evidence  to  be  adduced  in  tlie  cause  to  be  taken  orally,  and  thereupon  all 
the  witnesses  to  be  examined  shall  be  examined  before  one  of  the  examiners 
of  the  court,  or  before  an  examiner  to  be  specially  appointed  by  the  court. 
The  examiner,  if  he  so  request,  shall  be  furnished  with  a  copy  of  the  plead- 
ings. Such  examination  shall  take  place  in  the  presence  of  the  parties  or 
their  agents  by  their  counsel  or  solicitors,  and  the  witnesses  shall  be  subject 
to  cross-examination  and  re-examination,  all  of  which  shall  be  conducted 
as  near  as  may  be  in  the  mode  now  used  in  common-law  courts. 

The  depositions  taken  upon  such  oral  examination  shall  be  reduced  to 
writing  by  the  examiner,  in  the  form  of  question  put  and  answer  given : 
Provided,  That,  by  consent  of  the  parties,  the  examiner  may  take  down  the 
testimony  of  any  witness  in  the  form  of  narrative. 

At  the  request  of  either  party  with  reasonable  notice,  the  deposition  of 
any  witness  shall,  under  tlae  direction  of  the  examiner,  be  taken  down 
either  by  a  skillful  stenographer  or  by  a  skillful  typewriter  as  the  examiner 
may  elect,  and  when  taken  stenographically  shall  be  put  into  tj-pewriting, 
or  other  writing  :  Provided,  That  such  stenographer  or  typewriter  has  been 
appointed  by  the  court,  or  is  approved  by  both  parties. 

The  testimony  of  each  witness,  after  such  reduction  to  writing,  shall  be 
read  over  to  him  and  signed  by  him  in  the  presence  of  the  examiner  and 
of  such  of  the  parties  or  counsel  as  may  attend  :  Provided,  That  if  the 
witness  shall  refuse  to  sign  his  deposition  so  taken,  then  the  examiner  shall 
sign  the  same,  stating  upon  the  record  the  reasons,  if  any,  assigned  by  the 
witness  for  such  refusal. 

The  examiner  may,  upon  all  examinations,  state  any  special  matters  to 
the  court,  as  he  shall  think  fit ;  and  any  question  or  questions  wliich  may 
be  objected  to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he 
shall  not  have  power  to  decide  on  the  competency,  materiality  or  relevancy 
of  the  questions  ;  and  the  court  shall  have  power  to  deal  with  the  costs  of 
incompetent,  immaterial  or  irrelevant  depositions,  or  parts  of  them,  as  may 
be  just. 

In  case  of  refusal  of  witnesses  to  attend,  to  be  sworn  or  to  answer  any 
question  put  by  the  examiner,  or  by  counsel  or  solicitor,  the  same  practice 
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shall  be  adopted  as  is  now  practiced  with  respect  to  witnesses  to  be  produced 
on  examination  before  an  examiner  of  said  court  on  written  interrogatories. 
Notice  shall  be  given  by  the  respective  counsel  or  soUcitors,  to  the  opposite 
counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the  examination, 
for  such  reasonable  time  as  the  examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  con- 
cluded, the  original  depositions,  authenticated  by  the  signature  of  the 
examiner,  shall  be  transmitted  by  him  to  the  clerk  of  the  court,  to  be  there 
filed  of  record  in  the  same  mode  as  prescribed  in  section  865  of  t]ie  Revised 
Statutes.  Testimony  may  be  taken  on  commission  in  the  usual  way,  by 
written  interrogatories  and  cross-interrogatories,  on  motion  to  the  court  in 
term  time,  or  to  a  judge  in  vacation,  for  special  reasons  satisfactory  to  the 
court  or  judge.  Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken 
orally,  as  before  provided,  the  court  may,  on  motion  of  either  party,  assign  a 
time  within  which  the  complainant  shall  take  his  evidence  in  support  of  the 
biU,  and  a  time  thereafter  within  which  the  defendant  shall  take  his  evidence 
in  defense ,  and  a  time  thereafter  within  which  the  complainant  shall  take  his 
evidence  in  reply ;  and  no  further  evidence  shall  be  taken  in  the  cause, 
unless  by  agreement  of  the  parties,  or  by  leave  of  court  first  obtained,  on 
motion  for  cause  shown.  The  expense  of  taking  down  of  depositions  by  a 
stenographer  and  of  putting  them  into  typewriting  or  other  writing  shall 
be  paid  in  the  first  instance  by  the  party  calling  the  witness,  and  shall  be 
imposed  by  the  court,  as  part  of  the  costs,  upon  such  party  as  the 
court  shall  adjudge  should  ultimately  bear  them.  Upon  due  notice  given 
as  prescribed  by  previous  order,  the  court  may,  at  its  discretion,  permit  the 
whole  or  any  specific  part  of  the  evidence  to  be  adduced  orally  in  open 
court  on  final  hearing.     (Promulgated  May  15,  1893.) 

§  5254.    Depositions. 

68. 

Testimony  may  also  be  taken  in  the  cause,  after  it  is  at  issue,  by  depo- 
sition, according  to  the  acts  of  Congress.  But  in  such  case,  if  no  notice  is 
given  to  the  adverse  party  of  the  time  and  place  of  taking  the  deposition, 
he  shall,  upon  motion  and  affidavit  of  the  fact,  be  entitled  to  a  cross- 
examination  of  the  witness,  either  under  a  commission  or  by  a  new  depo- 
sition taken  under  the  acts  of  Congress,  if  a  court  or  a  judge  thereof  shall, 
under  all  the  circumstances,  deem  it  reasonable. 

§  5255.    Testimony  to  be  Taken  in  Three  Montlis. 

69. 

Three  months,  and  no  more,  shall  be  allowed  for  the  taking  of  testi- 
mony after  the  cause  is  at  issue,  unless  the  court,  or  a  judge  thereof,  shall, 
upon  special  cause  shown  by  either  party,  enlarge  the  time  ;  and  no  testi- 
mony taken  after  such  period  shall  be  aUowed  to  be  read  in  evidence  at  the 
hearing.  Immediately  upon  the  return  of  the  commissions  and  depositions 
containing  the  testimony  into  the  clerk's  office,  publication  thereof  may  be 
ordered  in  the  clerk's  office,  by  any  judge  of  the  court,  upon  due  notice  to 
the  parties,  or  it  may  be  enlarged,  as  he  may  deem  reasonable  under  all  the 
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circumstances  ;  but,  by  consent  of  the  parties,  publication  of  the  testimony 
may  at  any  time  pass  into  the  clerk's  office,  such  consent  being  in  writing, 
and  a  copy  thereof  gntered  in  the  order-books,  or  indorsed  upon  tlie  depo- 
sition or  testimony. 

TESTIMONY  DE  BENE  ESSE. 
§  5256.    Going  and  Infirm  Witnesses. 

70. 

After  any  bill  filed  and  before  the  defendant  hath  answered  the  same, 
upon  affidavit  made  that  any  of  the  plaintiff's  witnesses  are  aged  and  in- 
firm, or  going  out  of  the  country,  or  that  any  one  of  them  is  a  single  witness 
to  a  material  fact,  the  clerk  of  the  court  shall  as  of  course,  upon  the  appli- 
cation of  the  plaintiff,  issue  a  commission  to  such  commissioner  or  commis- 
sioners as  a  judge  of  the  court  may  direct,  to  take  the  examination  of  such 
witness  or  witnesses  de  bene  esse,  upon  giving  due  notice  to  the  adverse 
party  of  the  time  and  place  of  taking  his  testimony. 

FORM  OF  THE  LAST  INTERROGATORY. 
71. 

The  last  interrogatory  in  the  written  interrogatories  to  take  testimony 
now  commonly  in  use  shall  in  the  future  be  altered,  and  stated  in  substance 
thus ;  "  Do  you  know,  or  can  you  set  forth,  any  other  matter  or  thing 
which  may  be  a  benefit  or  advantage  to  the  parties  at  issue  in  this  cause,  or 
either  of  them,  or  that  may  be  material  to  the  subject  of  this  your  exami- 
nation, or  the  matters  in  question  in  this  cause  ?  If  yea,  set  forth  the  same 
fully  and  at  large  iu  your  answer." 

CROSS-BILL. 
§  5257.    Discovery— Practice. 

72. 

Where  a  defendant  in  equity  flies  a  cross-bill  for  discovery  only  against 
the  plaintiff  in  the  original  bill,  the  defendant  to  the  original  biU  shall  first 
answer  thereto  before  the  original  plaintiff  shall  be  compellable  to  answer 
the  cross-bill.  The  answer  of  the  original  plaintiff  to  such  cross-bill  may 
be  read  and  used  by  the  party  filing  the  cross-bill  at  the  hearing,  in  the 
same  manner  and  under  the  same  restrictions  as  the  answer  praying  relief 
may  now  be  read  and  used. 

REFERENCE  TO  THE  PROCEEDINGS  BEFORE  MASTERS. 

;§  5258.    Account   of  Personal  Estate  of  Testator  or  Intestate 
to  be  Directed. 

73. 

Every  decree  for  an  account  of  the  personal  estate  of  a  testator  or 
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intestate  shall  contain  a  direction  to  the  master  to  whom  it  is  referred  to 
take  the  same  to  inquire  and  state  to  the  court  what  parts,  if  any,  of  such 
personal  estate  are  outstanding  or  undisposed  of,  unless  the  court  shall 
otherwise  direct. 

§  5259.    Master  to  be  Advised  of  Appointment. 

74. 

Whenever  any  reference  of  any  matter  is  made  to  a  master  to  examine 
and  report  thereon,  the  party  at  whose  instance  or  for  whose  benefit  the 
reference  is  made  shall  cause  the  same  to  be  presented  to  the  master  for  a 
hearing  on  or  before  the  next  rule-day  succeeding  the  time  when  the 
reference  was  made  ;  if  he  shall  omit  to  do  so,  the  adverse  party  shall  be  at 
liberty  forthwith  to  cause  proceedings  to  be  had  before  the  master,  at  the 
costs  of  the  party  procuring  the  reference. 

§  5260.    Meetings— Notice— Delay. 

75. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as  soon 
as  he  reasonably  can  after  the  same  is  brought  before  him,  to  assign  a  time 
and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof  to 
each  of  the  parties,  or  their  solicitors ;  and  if  either  party  shall  fail  to 
appear  at  the  time  and  place  appointed,  the  master  shall  be  at  liberty  to 
proceed  ex  parte,  or,  in  his  discretion,  to  adjourn  the  examination  and  pro- 
ceedings to  a  future  day,  giving  notice  to  the  absent  party  or  his  solicitor 
of  such  adjournment :  and  it  shall  be  the  duty  of  the  master  to  proceed 
with  all  reasonable  diligence  in  every  such  reference,  and  with  the  least 
practicable  delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  court, 
or  the  judge  thereof,  for  an  order  to  the  master  to  speed  the  proceedings, 
and  to  make  his  report,  and  to  certify  to  the  court  or  judge  the  reasons  for 
any  delay.  (See  Additional  Equity  Rule  VII.,  adopted  by  C.  C.  U.  S.,  E.  D. 
of  Pa.,  infra.) 

S  5261.    Master's  Report. 

76. 

In  the  reports  made  by  the  master  to  the  court,  no  part  of  any  state  of 
facts,  charge,  affidavit,  deposition,  examination  or  answer  brought  in  or 
used  before  them  shall  be  stated  or  recited.  But  such  state  of  facts,  chai-ge, 
affidavit,  deposition,  examination  or  answer  shall  be  identified,  specified 
and  referred  to,  so  as  to  inform  the  court  what  state  of  facts,  charge, 
affidavit,  deposition,  examination  or  answer  were  so  brought  in  or  used. 

§  5262.    Production    of   Books   and   Papers  —  Examination   of 
Witnesses. 

77. 

The  master  shall  regulate  all  the  proceedings  in  every  hearing  before 
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him,  upon  every  such  reference  ;  and  he  shall  have  full  authority  to 
examine  the  parties  in  the  cause,  upon  oath,  touching  aU  matters  contained 
in  the  reference ;  and  also  to  require  the  production  of  all  books,  papers, 
writings,  vouchers  and  other  documents  applicable  thereto  ;  and  also  to 
examine  on  oath,  viva  voce,  all  vsdtnesses  produced  by  the  parties  before 
him,  and  to  order  the  examination  of  other  witnesses  to  be  taken,  under  a 
commission  to  be  issued  upon  his  certificate  from  the  clerk's  office  or  by 
deposition,  according  to  the  acts  of  Congress,  or  otherwise,  as  hereinafter 
provided  ;  and  also  to  direct  the  mode  in  which  the  matters  requiring 
evidence  shall  be  proved  before  him ;  and  generally  to  do  all  other  acts, 
and  direct  all  other  inquiries  and  proceedings  in  the  matters  before  him, 
which  he  may  deem  necessary  and  proper  to  the  justice  and  merits  thereof 
and  the  rights  of  the  parties. 

§  5263.    Subpoenas— Attacliinents. 

78. 

Witnesses  who  live  within  the  district  may,  upon  due  notice  to  the 
opposite  party,  be  summoned  to  appear  before  the  commissioner  appointed 
to  take  testimony,  or  before  a  master  or  examiner  appointed  in  any  cause, 
by  subpoena  in  the  usual  form,  which  may  be  issued  by  the  clerk  in  blank, 
and  filled  up  by  the  party  praying  the  same,  or  by  the  commissioner, 
master  or  examiner,  requiring  the  attendance  of  the  witnesses  at  the  time 
and  place  specified,  who  shall  be  allowed  for  attendance  the  same  compen- 
sation as  for  attendance  in  court ;  and  if  any  witness  shall  refuse  to  appear 
or  give  evidence,  it  shall  be  deemed  a  contempt  of  the  court,  which  being 
certified  to  the  clerk's  ofiice  by  the  commissioner,  master  or  examiner,  an 
attachment  may  issue  thereupon  by  order  of  the  court,  or  of  any  judge 
thereof,  in  the  same  manner  as  if  the  contempt  were  for  not  attending,  or 
for  refusing  to  give  testimony  in  the  court.  But  nothing  herein  contained 
shall  prevent  the  examination  of  witnesses  viva  voce  when  produced  in 
open  court,  if  the  court  shall,  in  its  discretion,  deem  it  advisable. 

§  5264.    Accounting  before  Master. 

79. 

All  parties  accounting  before  a  master  shall  bring  in  their  respective 
accounts  in  the  form  of  debtor  and  creditor ;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  accounts  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  viva  voce,  or  upon  interrogatories,  in  the 
master's  office,  or  by  deposition,  as  the  master  shall  direct. 

§  5265.    Aflldavits,   Depositions    and    Documents    Previously 
Filed  may  be  TJsed. 

80. 

AU  affidavits,  depositions  and  documents  which  have  been  previously 
made,  read  or  used  in  the  court,  upon  any  proceeding  in  any  cause  or 
matter,  may  be  used  before  the  master. 
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§  5266.    Mode  of  Examination  by  Master. 

81. 

The  master  shall  be  at  liberty  to  examine  any  creditor  or  other  person 
coming  in  to  claim  before  him,  either  upon  written  interrogatories  or  viva 
voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to 
require.  The  evidence  upon  such  examinations  shall  be  taken  down  by  the 
master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either 
party  requires  it,  in  order  that  the  same  may  be  used  by  the  court,  if 
necessary. 

§  5267.    Master's  Fee— How  Regulated— How  Enforced. 

82. 

The  circuit  courts  may  appoint  standing  masters  in  chancery  in  their 
respective  disti-icts,  a  majority  of  all  the  judges  thereof,  including  the 
justice  of  the  Supreme  Court,  the  circuit  judges  and  the  district  judge 
for  the  district,  concurring  in  the  appointment ;  and  they  may  also  ap- 
point a  master  pro  hae  vice  in  any  particular  case.  The  compensa- 
tion to  be  allowed  to  every  master  in  chancery  for  his  services  in  any 
particular  case  shall  be  fixed  by  the  Circuit  Court,  in  its  discretion, 
having  regard  to  all  the  circumstances  thereof,  and  the  compensation  shall 
be  charged  upon  and  borne  by  such  of  the  parties  in  the  cause  as  the  court 
shall  direct.  The  master  shall  not  retain  his  report  as  security  for  his  com- 
pensation ;  but,  when  the  compensation  is  allowed  by  the  court,  he  shall  be 
entitled  to  an  attachment  for  the  amount  against  the  party  who  is  ordered 
to  pay  the  same,  if,  upon  notice  thereof,  he  does  not  pay  it  within  the  time 
prescribed  by  the  court.     (Promulgated  April  16,  1894.) 

EXCEPTIONS  TO  REPORT  OP  MASTER. 
§  5268.    Piling  Report— Exceptions. 

83. 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into 
the  clerk's  office,  and  the  day  of  the  return  shall  be  entered  by  the  clei-k  in 
the  order-book.  The  parties  shall  have  one  month  from  the  time  of  filing 
the  report  to  file  exceptions  thereto  ;  and,  if  no  exceptions  are  within  that 
period  filed  by  either  party,  the  report  shall  stand  confirmed  on  the  next 
rule-day  after  the  month  is  expired.  If  exceptions  are  filed,  they  shall 
stand  for  hearing  before  the  court,  if  the  court  is  then  in  session  ;  or,  if  not, 
then  at  the  next  sitting  of  the  court  which  shall  be  held  thereafter,  by 
adjournment  or  otherwise.  (See  Additional  Equity  Rules  VIII.,  IX.,  X., 
adopted  by  the  C.  C.  U.  S.,  E.  D.  of  Pa.,  infra.) 

8  5289.     Costs. 

^  84. 

And,  in  order  to  prevent  exceptions  to  reports  from  being  filed  by 
frivolous  causes,  or  for  mere  delay,  the  party  whose  exceptions  are  over- 


86  EULES   IN   EQUITY. 

ruled  shall,  for  every  exception  overruled,  pay  costs  to  the  other  party, 
and  for  every  exception  allowed  shall  be  entitled  to  costs  ;  the  costs  to  be 
fixed  in  each  case  by  the  court,  by  a  standing  rule  of  the  Circuit  Court. 
{See  Additional  Equity  Rule  VIII.,  adopted  by  C.  C.  U.  8.,  E.  D.  of  Pa., 
infra.) 

DECREES. 

§  5270.    Correction — Amendment. 

85. 

Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  an  actual  enroll- 
ment thereof,  be  corrected  by  order  of  the  court  or  a  judge  thereof,  upon 
petition,  without  the  form  or  expense  of  a  rehearing. 

§  5271.    Frame  of  Decree. 

86. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor 
other  pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor 
any  other  prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order ; 
but  the  decree  and  order  shall  begin,  in  substance,  as  follows  :  "  This 
cause  came  on  to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at 
this  term,  and  was  argued  by  counsel ;  and  thereupon,  upon  consideration 
thereof,  it  was  ordered,  adjudged  and  decreed  as  follows,  viz.  : "  (here 
insert  the  decree  or  order). 

§  5272.    Guardians  and  Proehein  Ami. 

87. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court,  or 
by  any  judge  thereof,  for  infants  or  other  persons  who  are  under  guardian- 
ship, or  otherwise  incapable  to  sue  for  themselves.  AH  infants  and  other 
persons  so  incapable  may  sue  by  their  guardians,  if  any,  or  by  their  proehein 
ami ;  subject,  however,  to  such  orders  as  the  court  may  direct  for  the  pro- 
tection of  infants  and  other  persons. 

§  5273.    Frame  of  Petition  for  Rehearing. 

88. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  court  shall  have  been 
entered  and  recorded,  if  an  appeal  lies  to  the  Supreme  Court.  But  if  no 
appeal  lies,  the  petition  may  be  admitted  at  any  time  before  the  end  of  the 
next  term  of  the  court,  in  the  discretion  of  the  court. 
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g  5274.  Practice  to  be  Eegulated  from  Time  to  Time  and  to 
Accord  with  the  Practice  of  the  High  Court  of 
Chancery  in  England. 

89. 

The  circuit  courts  (a  majority  of  all  the  judges  thereof,  including  the 
justice  of  the  Supreme  Court,  the  circuit  judges  and  district  judge  for  the 
district  concurring  therein)  may  make  any  other  and  further  rules  and  regu- 
lations for  the  practice,  proceedings  and  process,  mesne  and  final,  in  their 
respective  districts,  not  inconsistent  with  the  rules  hereby  prescribed  in 
their  discretion,  and  from  time  to  time  alter  and  amend  the  same.  (Pro- 
mulgated Aprilie,  1894.) 

90. 

In  all  cases  where  the  rules  prescribed  by  this  court  or  by  the  Circuit 
Coiirt  do  not  apply,  the  practice  of  the  Circuit  Court  shall  be  regulated  by 
the  present  practice  of  the  High  Court  of  Chancery  in  England,  so  far  as 
the  same  may  reasonably  be  appUed  consistently  with  the  local  circum- 
stances and  local  conveniences  of  the  district  where  the  court  is  held,  not 
as  positive  rules,  but  as  furnishing  just  analogies  to  regulate  the  practice. 

§  f  275.    Afllrmation  in  Lieu  of  Oath. 

91. 

Whenever,  under  these  rules,  an  oath  is  or  maybe  required  to  be  taken, 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu 
thereof  make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him. 

DECEJIBER  TERM,  1863. 

§  5276.  In  Suits  to  Foreclose  Mortgages— A  Decree  may  be 
Made  for  Payment  of  Balance. 

92. 

Ordered,  That  in  suits  in  equity  for  the  foreclosure  of  mortgages  in  the 
circuit  courts  of  the  United  States,  or  in  any  court  of  the  Territories  having 
jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any  balance  that 
may  be  found  due  to  the  complainant  over  and  above  the  proceeds  of  the 
sale  or  sales,  and  execution  may  issue  for  the  collection  of  the  same,  as  is 
provided  in  the  eighth  rule  of  this  court  regulating  the  equity  practice, 
where  the  decree  is  solely  for  the  payment  of  money. 

OCTOBER  TERM,  1878. 

g  5277.  Injunctions— Cautionary  Orders— Practice  on  Appeal 
—Act  of  Congress,  June  1,  1872. 

93. 

When  an  appeal  from  a  final  decree  in  an  equity  suit,  granting  or 
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dissolving  an  injunction,  is  allowed  by  a  justice  or  judge  who  took  part  in 
the  decision  of  the  cause,  he  may,  in  his  discretion,  at  the  time  of  such 
allowance,  make  an  order  suspending  or  modifying  the  injunction  during 
the  pendency  of  the  appeal,  upon  such  terms  as  to  bond  or  otherwise  as 
he  may  consider  proper  for  the  security  of  the  rights  of  the  opposite  party. 

The  following  provisions    relating  to  equity  practice 
are  to  be  found  in  the  Act  of  1st  June,  1872  : 

§  7.  That  whenever  notice  is  given  of  a  motion  for  an  injunction,  out 
of  a  circuit  or  district  court  of  the  United  States,  the  court  or  judge  there- 
of may,  if  there  appear  to  be  danger  of  irreparable  injury  from  delay,  grant 
an  order  restraining  the  act  sought  to  be  enjoined  until  the  decision  upon 
the  motion.  Such  order  may  be  granted  with  or  without  security,  in  the 
discretion  of  the  court  or  judge  :  Provided,  That  no  justice  of  the  Supreme 
Court  shall  hear  or  allow  any  application  for  an  injunction  or  restraining 
order  except  within  the  circuit  to  which  he  is  allotted,  and  in  causes  pending 
in  the  circuit  to  which  he  is  allotted,  or  in  such  causes  at  such  place  out- 
side of  the  circuit  as  the  parties  may  in  writing  stipulate,  except  in  causes 
where  such  application  cannot  be  heard  by  the  circuit  judge  of  the  cir- 
cuit or  the  district  judge  of  the  district.  (See  Additional  Equity  Rules 
XII.,  XIII.,  XIV.,  XV.,  adopted  by  C.  C.  U.  S.,  E.  D.  of  Pa.,  infra.) 


%  5278.    Non-resident   Defendants— How  Served— Act   of  Con- 
gress, June  1,  1872. 


§  13.  That  when  in  any  suit  in  equity,  commenced  in  any  court  in 
the  United  States,  to  enforce  any  legal  or  equitable  lien  or  claim  against 
real  or  personal  property  within  the  district  where  such  suit  is  brought, 
one  or  more  of  the  defendants  therein  shall  not  be  an  inhabitant  of  or  found 
within  the  said  district,  or  shall  not  voluntarily  appear  thereto,  it  shall  be 
lawful  for  the  court  to  make  an  order  directing  such  absent  defendant  to 
appear,  plead,  answer  or  demur  to  the  complainant's  bill  at  a  certain  day 
therein  to  be  designated,  which  order  shall  be  served  on  such  absent  de- 
fendant, if  practicable,  wherever  found  ;  or  where  such  personal  service  is 
not  practicable,  such  order  shall  be  published  in  such  a  manner  as  the 
court  shall  direct ;  and  in  case  such  absent  defendant  shall  not  appear,  plead, 
answer  or  demur  within  the  time  so  limited,  or  within  some  further  time, 
to  be  allowed  by  the  court,  in  its  discretion,  and  upon  proof  of  the  service 
or  pubKcation  of  said  order,  and  of  the  performance  of  the  directions  con- 
tained in  the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction, 
and  proceed  to  the  hearing  and  adjudication  of  such  suit  in  the  same 
manner  as  if  such  absent  defendant  had  been  served  with  process  within 
the  said  district ;  but  said  adjudication  shall,  as  regards  such  absent 
defendant  without  appearance,  affect  his  property  withm  such  district 
only. 
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OCTOBER  TERM,  1881. 

§  5279.    Bills  Against  Corporations  in  Certain  Cases  must  be 
Sworn  to,  eto. 

94. 

Every  bill  brought  by  one  or  more  stockholders  in  a  corporation  against 
the  corporation  and  other  parties,  founded  or.  rights  which  may  properly 
be  asserted  by  the  corporation,  must  be  verified  by  oath,  and  must  contain 
an  allegation  that  the  plaintifE  was  a  shareholder  at  the  time  of  the  trans- 
action of  which  he  complains,  or  that  his  share  had  devolved  on  him  since, 
by  operation  of  law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on  a 
court  of  the  United  States  jurisdiction  of  a  case  of  which  it  would  not 
otherwise  have  cognizance.  It  must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of  the 
managing  directors  or  trustees,  and,  if  necessary,  of  the  shareholders,  and 
the  causes  of  his  failure  to  obtain  such  action. 


ADDITIONAL  RULES  OF  PRACTICE  IN  EQUITY, 

ADOPTED   BY  THE 

CIECUIT  COURT  OF  THE  UNITED  STATES, 

FOR   THE 

EASTERN  DISTRICT  OF  PENNSYLVANIA, 
TN  THE  THIRD  CIRCUIT. 


§  5280.    When  Pleadings  must  be  Printed— Service. 

I. 

A  printed  copy  of  all  pleadings  shall  be  filed  ;  if  written  pleadings  are 
filed,  printed  copies  shall  be  filed  within  ten  days  thereafter,  or  the  written 
pleadings  may  on  motion  be  taken  ofif  the  file  :  Provided,  That  the  court 
may  dispense  with  printed  copies  on  being  satisfied  that  a  proper  case 
exists  for  such  order ;  and  each  solicitor  shall  be  entitled  to  five  copies, 
except  where  written  pleadings  are  authorized  by  this  rule,  and  in  that 
case  one  fair  written  copy  shall  be  served. 

;§  5281.    Eeplication— Bule  to  Reply. 

II. 

If  a  replication  is  not  filed  by  the  next  rule-day,  after  ten  days'  notice 
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to  reply,  the  plaintiflE  shall  be  deemed  to  have  elected  that  the  cause  may- 
be heard  on  biU  and  answer,  unless  the  court  shall,  for  suflacient  cause,, 
authorize  a  replication  to  be  subsequently  filed. 

§  5282.    Decree  Pro  Confesso— Practice. 

m. 

After  appearance  entered,  if  the  plaintiff  shall  enter  a  decree  pro  con- 
fesso, for  want  of  an  answer,  plea  or  demurrer  at  a  succeeding  rule-day, 
without  having  given  written  notice  of  his  intention,  substantially  in  the 
form,  following  : 

A.  V.  B.  You  are  required  to  file  a  plea,  answer  or  demurrer  to  the 
bill,  on  or  before  the  next  rule-day,  or  a  decree  will  be  entered. 

Which  notice  shall  have  been  served  twenty  days  at  least  before  such 
rule-day,  together  with  a  printed  copy  of  the  bill,  or  if  the  defendant 
having  filed  a  plea,  answer  or  demurrer,  shall  enter  a  decree  dismissing 
the  biU  under  Rule  38,  or  under  Rule  66,  without  having  given  written 
notice  of  his  intention,  substantially  in  the  form  following  : 

A.  V.  B.  You  are  required  to  reply  to  the  plea  :  to  set  the  plea  or 
demurrer  down  for  argument  (as  the  case  may  be),  on  or  before  the  next 
rule-day. 

Which  notice  shall  have  been  served,  together  with  a  copy  of  the  de- 
murrer or  plea,  at  least  twenty  days  before  the  decree  of  dismissal  shaU  be 
entered. 

The  omission  to  give  such  notice,  and  to  serve  such  copies,  shall  be 
sufiicient  ground  for  vacating  the  decree  made,  upon  the  party  applying 
undertaking  to  file  an  answer,  or  to  set  down  the  plea  or  demurrer,  or  to 
reply  to  the  plea  by  the  next  rule-day. 

§  5283.    Service  of  Motions— Orders— Biiles. 

IV. 

Copies  of  all  motions,  rules  and  orders,  other  than  such  as  have  been 
made  or  allowed  after  notice,  shall  be  left  at  the  office  of  the  solicitor  of 
the  opposite  party  ;  and  if  more  than  one  solicitor  has  appeared,  each  shall 
be  entitled  to  a  copy. 

All  proceedings  under  such  motions,  rules  and  orders  may  be  vacated, 
upon  terms  to  be  fixed  by  the  court,  in  case  such  notice  has  not  been 
given. 

§  5284.    Testimony  Taken  Stenographically— Examiner's  Duties. 

V. 

Either  party  may  require  that  testimony  be  taken  stenograpliically, 
unless  for  sufficient  cause  the  court  shall  otherwise  direct.  And  the  court 
shall,  upon  request  of  either  party,  direct  the  examiner  to  sit  de  die  in 
diem,   and  during  certain  hours,  to  insure  the  speedy  conclusion  of  the- 
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testimony.  Where  testimony  is  taken  stenographically,  a  long-hand  copy 
shall  be  read  to  the  witness  as  soon  as  it  can  be  made,  and  shaU  be  signed 
as  directed  in  Rule  67,  as  amended. 


§  5285.    Testimony  to  be  Printed. 

VI. 

Each  party  shall  print  the  testimony  (other  than  testimony  by  com- 
mission) taken  on  his  part  as  the  same  proceeds,  and  furnish  five  copies  to 
the  other  side,  and  copies  for  the  court  at  the  hearing.  Testimony  taken 
under  a  commission  shall  be  printed  immediately  after  the  same  is  returned, 
by  the  party  issuing  the  commission.  And  on  refusal  to  print,  the  court 
may  order  the  testimony  to  be  suppressed,  or  authorize  the  opposite  party 
to  print  the  same,  and  the  expense  shall  be  deemed  costs  in  the  cause. 

§  5286.    Master's  Duties. 

VII. 

In  all  cases  of  reference  to  a  master,  the  court  may  on  application  of 
either  party,  after  notice,  direct  the  master  to  sit  de  die  in  diem,  or  at  such 
times  as  they  deem  proper,  so  as  to  secure  the  speedy  conclusion  of  the 
reference  (and  in  analogy  with  the  hours  observed  in  the  sittings  of  courts), 
and,  in  case  viva  voce  testimony  is  taken,  he  may  employ  a  stenographer 
for  the  purpose. 

§  5287.    Costs  on  Overruling  Exceptions  to  Master's  Report. 

VIII. 

On  each  exception  to  a  master's  report  overruled,  the  costs  allowed 
shall  be  five  dollars,  but  not  exceeding  fifty  dollars  in  the  whole,  or  any 
less  sum  the  court  may,  under  the  circumstances,  deem  proper. 

§  5288.    Argument  sur  Exceptions. 

IX. 

At  the  hearings,  each  party  shall  orally  state  the  issues  raised  by  the 
pleadings.  They  shall  then  read  the  evidence  either  from  the  pleadings  or 
the  testimony  taken,  and  the  admissibility  of  evidence  shall  then  be  deter- 
mined, and  before  the  argument,  as  usual  in  common-law  causes  before 
a  jury. 

X. 

Each  party  shall  furnish  a  statement  of  the  points  of  fact  or  law  pro- 
posed to  be  argued,  and  a  reference  to  the  pages  of  the  pleadings  or  proofs 
relied  on.     But  elaborate  written  arguments  are  not  expected  or  desired. 
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I  5289.    Statement  of  Pleadings  and  Testimony  may  be  Filed. 

XI. 

,  For  the  purpose  of  appeal,  or  any  ulterior  proceeding  in  the  cause,  and 
for  the  convenience  of  the  court  in  determining  the  case,  there  shall  be 
filed  by  each  party  if  requested,  within  five  days  after  the  hearing,  a  state- 
ment of  the  pleadings  read  as  proofs,  and  of  the  testimony  read  and  ad- 
mitted, with  notes  of  such  parts  as  are  rejected  or  admitted  upon  objection, 
and  these  being  settled  by  the  court,  if  objections  are  made  to  such  state- 
ment, shall  form  the  record  of  the  evidence  actually  read  and  used  upon 
which  the  decree  is  based.  The  statement  shall  consist  of  a  reference  to 
the  pages  of  the  pleadings  and  proofs  filed  in  the  cause. 

§  5290.    Motion  for  Injunction— Practice. 

XII. 

No  motion  for  an  injunction  shall  be  heard  until  four  days  after  service 
of  a  copy  of  the  bUl  and  proofs  on  which  the  motion  is  based,  upon  the 
party  to  be  affected  or  his  solicitor.  But  the  plaintiff  may  obtain  an  order 
authorizing  the  motion  on  any  shorter  time,  where  the  court  is  satisfied 
that  such  notice  cannot  be  given  without  risk  of  injustice. 

After  such  notice,  and  until  the  party  to  be  affected  by  the  injunction 
is  ready  for  a  hearing,  the  injunction,  if  granted,  shall  be  deemed  to  have 
been  granted  at  the  time  notice  of  the  motion  was  actually  received,  if  the 
court  sees  fit  to  order  the  injunction  as  of  the  date  of  the  notice. 

(Note. — This  is  no  more  than  is  implied  by  the  rule  of  lis  pendens.) 

But  no  act  done  after  the  time  appointed  for  the  hearing  shall  be 
deemed  a  contempt,  unless  the  hearing  is  postponed  at  the  instance  of  the 
defendant,  and  the  postponement  noted  to  have  been  at  the  request  of  his 
counsel. 

XIII. 

Further  proofs  may  be  allowed  in  the  discretion  of  the  court,  to  rebut 
any  affidavits  used  in  answer  to  the  motion,  but  not  as  original  grounds  for 
the  motion. 

XIV. 

If,  upon  the  hearing  of  a  motion  for  an  injunction,  it  appears  that  the 
question  cannot  be  satisfactorily  disposed  of  upon  ex  parte  afiidavits,  be- 
cause of  contradictory  statements  or  otherwise,  the  court  may  direct  the 
witnesses  to  be  cross-examined,  or  their  afiidavits  produced,  or  may  allow 
the  witnesses  to  be  examined  and  cross-examined,  and  either  postpone  the 
hearing  or  grant  the  motion,  with  leave  to  move  to  dissolve,  after  the 
examinations  are  completed,  and  they  may  fix  a  time  when  the  witnesses 
shall  be  tendered,  and  the  examinations  shall  be  completed. 

XV. 
Objections  to  testimony,  other  than  to  its  relevancy  or  sufficiency,  shall 
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he  made  within  five  days  after  tlie  same  is  filed,  and  the  court  may  imme- 
■liately  make  such  order  in  respect  thereof  as  is  proper. 

§  5291.    Stenographer  may  be  Examiner— Fee. 

XVI. 

On  motion  of  the  solicitor  of  either  party,  a  skillful  stenographer  may 
be  appointed  an  examiner,  and  aU  examiners  are  required  to  sit,  whenever 
requested,  between  the  hours  of  10  a.  m.  and  5  p.  m.  upon  reasonable 
notice.  Stenographers,  where  appointed,  may  furnish  substitutes,  known 
to  be  competent,  if  tlie  parties  consent,  in  case  of  inabilitj'  to  attend  when 
required.  Their  compensation  shall  be  fifty  cents  for  each  three  hundred 
words,  and  five  dollars  for  each  attendance  under  notice  when  no  testimony 
is  taken  (which  shall  include  the  expense  of  furnishing  a  copy  of  the  testi- 
mony for  printing,  and  the  copy  to  be  filed,  where  a  stenographer  is 
appointed).  Their  costs  shall  be  payable  immediately  by  the  party  in  whose 
behalf  the  examiner  has  been  acting,  and,  with  the  costs  of  printing  required 
by  these  rules,  shall  be  taxable  costs  in  the  cause. 

§  5292.    Examiner  may  be  Appointed  by  Consent  of  Parties. 

XVII. 

The  parties,  by  consent,  may  select  any  person  to  act  as  examiner,  and 
the  evidence  returned  by  him  shall  be  read  as  if  taken  before  a  standing 
examiner. 

The  Act  of  June  16,  18.36,  §  1.3  (P.  L.,  Y89),  provides  : 

In  every  case  in  which  any  court  *  *  *  shall  exercise  any  of  the  powers 
of  a  court  of  chancery,  the  same  shall  be  exercised  according  to  the  prac- 
tice in  equity,  prescribed  or  adopted  by  the  Supreme  Court  of  the  United 
States,  unless  it  be  otherwise  provided  by  Act  of  Assembly,  or  the  same  shall 
be  altered  by  the  Supreme  Court  of  this  Commonwealth,  by  general  rules 
and  regulations,  made  and  published  as  is  hereinbefore  provided. 


CHAPTER   IV. 

WHO  BIAY  SUE  IN  EaUITY. 

§  5293.    A  State. 

The  State  by  the  Attorney-General,  other  States  of  the 
Union  and  other  governments  by  their  proper  officials  can 
file  bills.  But  a  foreign  government  must  have  been  recog- 
nized by  our  Government.  Our  courts  must  take  notice 
of  the  facts. 

§  5294.    Lunatics. 

Idiots  and  lunatics  usually  sue  by  the  committee  of  their 
estates. 

§  5295.    Infants. 

Other  persons  incapable  of  acting  for  themselves  may 
sue  by  a  next  friend. 

It  has  occurred  that  two  suits  have  been  instituted  in 
the  name  of  an  infant  by  different  persons,  each  acting  as 
his  next  friend.  The  court  in  such  cases  ascertains  which 
suit  is  most  for  the  benefit  of  the  infant  and  then  stays  the 
other  suit.  So,  too,  if  it  be  represented  that  a  suit  preferred 
in  the  name  of  an  infant  by  a  next  friend  is  not  for  the 
infant's  benefit,  the  court  will  inquire  and  may  stay  the 
suit.  Lord  Redesdale,  21;  Da  Costay.  Da  Costa,  3  P.  Wms., 
140(1732);  Richardson  v.  Miller,  1  Sim.,  133  (1826)  ;  Nalder 
V.  HawJcins,  2  Mylne  &  Keen,  243  (1833). 

The  court  will  remove  the  next  friend  on  failure  to  do 
his  duty,  or  if  he  be  improperly  connected  with  the  de- 
fendants.    Russell  V.  Sharp,  1  Jacob  &  Walker,  462  (1820) ; 

94 
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Ward  V.  Ward,  3  Merivale,  706  (1813) ;    Peyton  v.   Bond, 
1  Sim.,  390  (1827). 

§  5296.    Rule  as  to  Persons  not  Sui  Juris. 

The  19th  section  of  Eule  V.  in  Pennsylvania  directs  that 
"where  infants  or  persons  not  sai  juris  are  parties,  the 
fact  shall  be  specially  stated  in  the  bill,  so  that  the  court, 
before  or  after  the  service  of  process,  may  take  order 
thereon  as  justice  may  require. 


)i 


§  5297.    Effect  of  Decree  against  Infant  in  his  Suit. 

An  infant  is  as  much  bound  by  a  judgment  in  his  own 
suit  as  if  he  were  an  adult.  Gregory  v.  Molesworth,  3  Atk., 
626  (171:7). 

In  Phillips'  Appeal,  1  Cent.  Eep.,  636  (1885),  judgment 
was  obtained  against  a  minor,  who,  after  her  majority, 
appealed  and  the  proceedings  were  affirmed.  The  question 
of  infancy  was  not  raised.  She  subsequently  endeavored 
to  have  the  judgment  stricken  off  on  account  of  her  minor- 
ity when  it  was  entered.  The  Supreme  Court  held  that  she 
vas  bound  by  the  decision  upon  her  former  appeal. 

§  5298.    But  not  Bound  in  Case  of  Fraud,  etc. 

Yet  if  gross  laches  or  fraud  appear  to  have  been  prac- 
ticed by  the  next  friend,  the  decree  may  be  opened.  Shef- 
field y.  Duchess  of  Buckinghamshire,  1  Atk.,  628  (1739).  In 
Sir  John  Napier's  Case  he  was  allowed  after  he  came  of 
age  to  amend  his  answer  or  to  put  in  a  new  answer,  for  the 
reason  that  the  cause  had  been  mismanaged  by  his  solic- 
itor.    2  P.  Wms.,  401  (1726). 

The  statutes  regulating  service  upon  minors  in  Orphans' 
Court  proceedings  are  cited.  Brews.  Prac,  Vols.  III.,  IV., 
§§  3836,  384:2. 

The  jurisdiction  of  that  court  as  to  appointment  of 
guardians  is  explained,  §§  4366,  4367,  4368,  4369,  4370- 
4373. 

Non-resident  guardians  and  executors  are  referred  to, 

§§  4379-4389. 
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When  the  court  may  appoint  in  absence  of  the  minor, 
§  4390. 

The  minor  may  subsequently  choose.     Ibid. 

Guardians  ad  litem  and  service  upon  guardians,  §§  4391, 
4392. 

How  process  served  in  real  actions  on  minors  above 
fourteen,  §  4391.     If  under  fourteen,  §  4392. 

Guardians  ad  litem  and  other  matters  touching  estates 
of  minors,  §§  4394-4441,  4444,  4511,  4512,  4576,  4577,  4579, 
4699,  4717,  4780,  4781,  4782,  4817,  4872. 

§  5299.    As  to  Charities. 

It  was  formerly  held  in  England  that  the  relator  must 
have  some  interest,  however  remote.  But  Lord  Gifford, 
Master  of  the  Rolls,  ruled  that  it  was  "not  necessary 
for  relators  to  have  any  interest."  Attorney -General  v. 
Vivian,  1  Euss.,  236  (1826). 

In  cases  arising  under  our  Charity  Act  of  April,  26, 1855 
(P.  L.,  331),  the  Attorney-General  can  give  leave  to  any 
party  desirous  of  carrying  the  charity  into  effect.  Any 
trustee  of  a  charity  may  sue. 

§  5300.    Bankrupts  and  Insolvents. 

One  declared  a  bankrupt,  and  a  person  who  has  made 
an  assignment  for  the  benefit  of  creditors,  cannot  be  plaint- 
iffs for  the  collection  of  any  claim  passing  to  the  assignee. 

But  they  may  file  bills  for  discovery  in  response  to  suits 
against  them. 

And  as  they  have  an  interest  in  whatever  surplus  may 
remain  after  paying  claims,  they  may  assign  this  surplus 
for  valuable  consideration,  and  in  proper  cases  the  assignees 
of  the  surplus  may  maintain  bills.  Spragg  v.  Binkes,  5 
Ves.,  583  (1800). 

§  5301.    Absentees. 

Whilst  an  alien  enemy  and  a  person  residing  in  the' 
territory  of  an  enemy  without  license  from  our  Govern- 
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ment  cannot  sue,  yet  the  disability  against  non-residents 
extends  no  further.  They  can  sue,  being  subject  to  an 
order  for  security  for  costs.  This  will  be  ordered  by  the 
court  if  the  non-residence  appear  on  the  face  of  the  bill,  or 
is  otherwise  established  to  the  satisfaction  of  the  court. 
All  proceedings  are  stayed  upon  this  order  being  made,  and 
it  has  been  decided  that  after  long  non-compliance  a  day 
will  be  fixed,  and  then  in  default  the  bill  may  stand  dis- 
missed. Temporary  absence  will  not  entitle  the  defendant 
to  the  order. 

§  5302.    Waiver  of  Right  to  Demand  Security. 

It  has  been  held  in  England  that  the  defendant  must 
make  the  application  as  soon  as  he  knows  the  fact  of  the 
plaintiff's  non- residence.  If  it  appear  on  the  face  of  the  bill 
the  defendant  must  apply  before  he  answers.  Asking  for 
time  is  a  waiver.  Answering  to  exceptions  to  his  answer 
after  knowledge  of  the  non-residence  is  also  a  waiver. 

In  Southmayd  v.  Hender^son,  13  W.  N.,  78  (1883),  an 
application  for  security  was  held  to  be  too  late,  the  equity 
proceedings  having  been  pending  twenty  years,  and  testi- 
mony having  been  taken. 

In  Long  v.  Tardy,  1  Johns.  Ch.  Eep.,  202  (1814)  (N. 
Y.),  a  demurrer  by  the  defendant  was  held  to  be  a 
waiver. 

So,  where  the  plaintiff's  non-residence  appeared  upon 
the  face  of  the  bill,  and  the  defendant  filed  a  plea,  it  was 
held  a  waiver  of  thfe  right  to  security.  Goodrich  v.  Pen- 
dleton, 3  Id.,  520  (1818).  The  defendant  waives  his  right 
if  he  takes  any  step  in  the  cause  or  even  prays  time  to 
answer.     Ihid. 

At  law,  the  application  should  be  made  promptly. 
Many  of  the  cases  apply,  by  analogy,  to  equity  pro- 
ceedings. 

§  5303.    When  Case  at  Issue. 

Security  was  ordered,  although  the  case  was  at  issue 
and  on  the  trial  list.     Hallahan  v.  Murray,  3  W.  N.,  44 
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(1876).  Under  similar  circumstances  the  order  was  refused 
in  Cantelo  v.  Binns,  2  Miles,  86(lb37)  ;  Bogcuxhtsv.  Will- 
iams, 1  CO.  Rep.,  673(1885),  and  in  Ftichs  v.  Wright,  6 
W.  N.,  157  (1878),  the  court  remarking  in  the  last  case, 
' '  When  the  case  is  ready  for  trial  we  will  not  delay  the 
plaintiff  on  such  a  motion  unless  for  cause  arising  since 
issue."  In  Duparquet  v.  Brodhead,  1  Northam.,  48(1883), 
security  was  ordered  after  issue  joined,  the  case  not  being 
delayed  thereby.  In  Bickfordv.  Ice  Co.,  8  W.  N.,  106 
(1879),  where  the  case  had  been  at  issue  two  years,  the  court 
held  the  application  too  late,  there  being  no  evidence  of  the 
plaintiff's  insolvency.  This  was  followed  in  Mason  v. 
Frick,  12  W.  N.,  670  (1883).  The  application  was  held  too 
late  after  judgment  by  default  had  been  opened.  Apple- 
gate  V.  R.  R.  Co.,  12  W.  N.,  406  (1882)  ;  Firestone  v. 
Christ,  2  C.  C.  Eep.,  413  (1886) ;  Baker  y.  Johnson,  Id.,  414. 
"Where  the  case  was  at  issue  but  plaintiff  declined  to  try, 
the  security  was  ordered  ;  Shaw  v.  Wallis,  1  Yeates,  170 
(1792)  ;  so  where  the  case  was  continued  on  the  plaintiff's 
application  ;  Hickok  v.  Assn.,  14  W.  N.,  12  (1883)  ;  and 
where,  owing  to  the  judge's  illness,  the  case  was  not 
reached.  Kirk  v.  Korn,  13  W.  N.,  281  (1883).  But  where 
the  case  was  continued  on  account  of  the  trial  juage's 
absence,  and  the  plaintiff  subsequently  filed  an  amended 
statement,  the  order  was  refused.  Smart  v.  Chamberlin, 
26  W.  N.,  272  (1890). 

Ruling  plaintiff  to  declare  was  held  to  be  a  waiver,  in 
Frantz  v.  Dehart,  1  C.  C.  Rep.,  4  (1884)  ;  filing  a  plea  was 
decided  not  to  deprive  the  defendant  of  the  order,  in 
Michael  v.  Forsythe,  2  Chest.  Co.  Rep.,  82  (1883). 

After  a  case  has  been  arbitrated  and  the  defendant  ap- 
peals, he  cannot  demand  the  security  ;  Carriage  Co.  v. 
Lotuenstein,  4  Kulp,  359  (1887) ;  nor  when  the  award  being 
In  the  plaintiff's  favor  the  defendant  does  not  appeal. 
McGarry  v.  Crispin,  3  Clark,  25  (1845). 

Where  neither  side  could  fix  upon  the  other  the  respon- 
sibility for  long  delay  in  the  proceedings,  the  security  was 
ordered.  Hass  v.  B.  B.  Co.,  5  Lancaster  Law  Review, 
553  (1888). 
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In  Ellison  v.  LiyM  Co.,  19  W.  N.,  131  (1887),  security 
was  ordered  although  the  plaintiff's  statement  had  not 
been  filed. 


§  5304.    When  the  Order  will  be  Made. 

The  rule  is  of  course  where  the  plaintiff  resides  out  of 
the  State  ;  Fishery.  Evans,  1  P.  A.  Browne,  256  (1811)  ;  and 
security  was  ordered  where  the  plaintiff,  after  suit  brought, 
had  removed  from  the  State.  Roese  v.  Barry,  1  W.  N.,  20 
(1874).  A  rule  of  court  which  was  silent  as  to  the  time 
when  the  residence  out  of  the  State  must  have  commenced, 
whether  before  the  commencement  of  the  action  or  after  it, 
was  held  to  apply  to  a  case  where  the  plaintiff  resided  in 
the  State  when  the  suit  was  begun  but  subsequently 
removed  to  another  State.  Sharp  v.  Buffington,  2  W.  & 
S.,  454  (1841).  In  Buck  v.  James,  2  Chester  Co.  Rep.,  401 
(1885),  an  executrix  who  removed  from  the  State  was  re- 
quired to  give  security  in  a  suit  pending.  Non-resident 
creditors  of  a  partnership  association  who  had  not  obtained 
judgment  were  required  to  give  security  upon  application 
by  them  to  discharge  the  liquidating  trustees.  In  re  Dec- 
orative Co.,  11  C.  C.  Eep.,  201  (1890).  The  security  was 
ordered  in  divorce  proceedings,  where  the  libellant  and 
next  friend  were  both  non-residents,  and  the  libel  was 
resisted.  McElhinney  v.  McElhinney,  13  W.  N.,  194  (1883). 
In  Wallace  v.  Williams,  6  Kulp,  36  (1890),  a  non-resident 
plaintiff  in  an  attachment  execution  was  ordered  to  give 
security,  on  motion  of  the  garnishee.  A  non-resident 
plaintiff  in  replevin  was  required  to  enter  security  in 
addition  to  the  ordinary  bond.  Howard  v.  Herbert,  36 
Leg.  Int.,  16  (1879).  In  Massey  v.  Gillelan,  1  Paige  Ch. 
(N.  Y.),  644  (1829),  the  plaintiffs  became  insolvent  while  the 
suit  was  pending.  Their  acsignee  was  required  to  give 
security  for  costs  before  proceeding  with  the  suit. 

InAppleton  v.  Buth,  15  W.  N.,  127  (1884),  the  plaintiff 
was  a  clergyman  who  formerly  had  charge  of  a  Philadel- 
phia church,  but  had  resigned  and  gone  to  New  Jersey.  In 
opposition  to  a  rule  for  security  he  alleged  that  his  New 
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Jersey  residence  was  temporary,  and  that  he  had  no  inten- 
tion of  leaving  Philadelphia  ;  that  according  to  ecclesiasti- 
cal law  he  was  still  a  member  of  the  Diocese  of  Pennsyl- 
vania. The  rule  was  made  absolute,  Judge  Ludlow  re- 
marking, that  "  technical  residence  is  not  enough  when  the 
person  has  really  withdrawn  himself  from  the  jurisdiction. 
Security  for  costs  should  be  entered  when  a  man  is  sub- 
stantially a  non-resident,  although  he  may  technically  be 
within  the  jurisdiction.  The  question  is,  can  you  serve 
him  with  process  ?  " 

In  Dalton  v.  Bateson,  12  0.  C.  Rep.,  544  (1892),  the 
plaintiff  resided  in  Maryland.  She  swore  she  owned  real 
estate  in  Philadelphia  and  intended  returning  to  that  city  ; 
but  security  was  ordered,  and  not  being  given,  a  non-suit 
was  entered. 

§  5305.    When  Security  will  not  be  Ordered. 

Where  one  of  three  plaintiffs  was  a  resident  and  the 
others  were  non-residents,  the  order  was  refused.  Zimmer- 
man V.  Mendenhall,  2  Miles,  402  (1840).  Where  the  legal 
plaintiff  was  a  resident,  but  the  use  plaintiff  was  a  non- 
resident, the  rule  was  discharged  upon  the  filing  of  an 
averment  that  the  legal  plaintiff  consented  to  the  bringing 
of  the  suit.     Black  v.  Moltby,  26  W.  N.,  97  (1890). 

A  non-resident  execution  creditor  was  relieved  from 
security  in  a  sheriff's  interpleader.  Palmer  v.  Cole,  3  Kulp, 
55  (1884)  ;  Linton  v.  Pollock,  5  0.  C.  Eep.  243  (1888). 
See  Goss  v.  Gerhard,  1  W.  JST.,  51  (1879),  to  the  same 
effect.  In  Manhattan  v.  Grauley,  11  W.  N.,  255  (1882), 
the  execution  plaintiff  was  a  foreign  corporation  ;  a  rule 
by  the  claimant,  for  security  for  costs,  was  discharged. 
The  rule  should  be  enforced  where  the  plaintiff  takes  the 
benefit  of  the  insolvent  laws,  and  the  beneficial  interest  in 
the  suit  passes  to  the  assignees.  But  where  the  action  is 
for  damages  for  a  personal  tort,  the  rule  has  no  applica- 
tion.    McFarland  v.  Brown,  11  S.  &  R.,  121  (1824). 

The  following  are  the  rules  as  to  security  for  costs  in 
the  U.  S.  courts  and  the  Court  of  Common  Pleas  of  Phila- 
delphia : 
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In  every  action  in  whicii  the  plaintiff  or  complainant  is  not  at  the  time 
of  suit  brought  a  resident  of  the  eastern  district  of  Pennsylvania,  or,  being 
so,  afterwards  removes  from  the  district ;  and  in  every  other  case  where  a 
defendant,  or  other  person  for  him,  shall  make  affidavit  that  he  believes  tlie 
costs  could  not  be  recovered  of  the  plaintiff  by  attachment  or  execution,  a 
rule  for  security  for  costs  may  be  entered,  upon  due  notice,  and  in  default 
of  such  security  being  given  at  a  time  designated  by  the  court,  judgment 
of  non-suit  shall  be  entered  on  motion.  (Rules  at  Law,  U.  S.  Circuit  Court, 
XI.,  §  1.) 

In  cases  where  the  plaintiff  resides  out  of  the  State  at  the  time  of  suit 
brought,  or  subsequently  removes  therefrom,  in  qui  tarn  actions,  in  suits  on 
administration  or  office  bonds,  or  where  the  plaintiff  after  suit  brought  has 
taken  the  benefit  of  the  insolvent  laws,  the  defendant,  on  motion  and  affi- 
davit of  a  just  defense  against  the  whole  demand,  may  have  a  rule  for 
security  for  costs ;  and  in  default  of  security  being  entered  at  the  time 
named  by  the  court,  judgment  of  non-suit  may  be  entered,  on  motion. 
(Rule  XVI.,  §  44,  C.  P.  of  Philadelphia.) 

The  affidavit  for  the  rule,  the  notice  and  form  of  the 
order  will  be  found  in  Brews.  Prac,  Vol.  II.,  §§  3137  and 
3138.  See  also,  as  to  the  general  practice  and  decisions 
other  than  those  above  noted,  Ibid.,  §§  3126-3128,  and 
Brews.  Prac,  Vol.  IV.,  §§  4984,  4985. 

In  actions  at  law,  should  the  plaintiff  neglect  to  enter 
the  security  after  being  ordered  to  do  so,  a  non-suit  will  be 
entered.  Fouse  v.  Cm-rick,  5  W.  N.,  168  (1878).  In  equity, 
the  penalty  for  failure  to  give  the  security  is  the  dismissal 
of  the  bill.  Camac  v.  Grant,  1  Sim.,  348  (1827) ;  Breeding 
V.  Finletj,  1  Dana  (Ky.),  477  (1833). 

The  courts,  in  equitable  proceedings,  follow  by  analogy 
the  rule  at  law  as  to  security  for  costs,  our  equity  rules 
containing  no  provision  for  costs  where  the  complainant  is 
a  non-resident.  Judge  Yerkes,  in  Smoot  v.  Harrah,  5  W. 
N.,  147  (1878),  stated  that  the  proper  practice  in  equity  was 
to  make  a  formal  motion,  but  the  court  in  that  case  made 
absolute  the  rule  which  had  been  taken  as  in  a  suit  at  law. 

If  necessary,  the  forms  above  referred  to  can  be  readily 
changed  to  conform  to  the  language  of  Judge  Yerkes. 

§  5306.    Corporations 

may  sue,  using  the  corporate  name.     They  should  add  that 

they  were  duly  incorporated  by  (or  under)  the  Act  of  the 
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General  Assembly  of  the  State  of  Pennsylvania  (or  as  case 
may  be)  Approved,  etc. 

§  5307.    Joint  Stock  Companies, 

although  not  incorporated,  have  been  allowed  in  England  to 
sue  using  the  names  of  a  few  on  behalf  of  themselves  and 
of  all.  The  history  of  these  companies  and  of  the  legislation 
affecting  them  is  well  detailed  by  Lord  Eldon  in  Van 
Sandau  v.  Moore,  1  Euss.,  441,  468  (1826).  Unless  author- 
ized by  statute  it  may  be  doubted  whether  this  practice 
would  be  recognized  in  Pennsylvania. 

§  5308.    Unincorporated  Associations^ 

A  member  of  an  unincorporated  association  cannot  bring 
a  suit  in  his  own  name  for  the  benefit  of  the  association 
without  exhibiting  the  articles  or  instrument  giving  him 
such  right.  Mere  assertion  that  the  members  are  numerous 
and  that  the  plaintiff  was  especially  authorized  to  bring  the 
suit  is  not  enough.  Habicht  v.  Pemherton,  4  Sandford 
(N.  Y.),  657  (1852). 

In  Hedge  and  Horn's  Appeal,  63  Pa.  St.,  273  (1869), 
Judge  Agnew  defined  a  joint  stock  company  to  be  "a 
partnership  whereof  the  capital  is  divided,  or  agreed  to  be 
divided,  into  shares,  and  so  as  to  be  transferable  without 
the  express  consent  of  all  the  copartners." 

Judge  Tetjnkby,  in  Ash  v.  Guie,  97  Pa.  St.,  499  (1881), 
held  that  voluntary  associations  or  clubs,  for  social  and 
charitable  purposes,  and  the  like,  are  not  proper  partner- 
ships, nor  have  their  members  the  powers  and  responsibili- 
ties of  partners. 

§  5309.    Stockholders 

may  sue  directors  or  other  members,  and  they  may  sue  on 
behalf  of  themselves  and  the  other  members. 

By  Act  of  May  4,  1S93  (P.  L.,  29),  equity  jurisdiction 
was  extended  to  "all  litigation  and  disputes  between  stock- 
holders and  parties  claiming  to  be  stockholders,  and  be- 
tween creditors   and  stockholders  and   creditors   and   the 
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corporation,  of  all  corporations  within  the  State."  Service 
of  process  upon  the  company  to  be  considered  as  a  service 
upon  one  of  the  principal  defendants,  as  provided  in  §  1 
of  Act  of  April  6,  1859. 

A  stockholder  in  a  bank  may  obtain  fin  injunction 
against  its  officers  who  are  acting  contrary  to  law  and  en- 
dangering the  existence  of  the  charter.  Manderson  v. 
Bank,  28  Pa.  St.,  3Y9  (1857). 

§  5310.    Liability  of  Directors. 

Directors  are  not  liable  to  stockholders  for  mistakes  in 
judgment,  but  are  responsible  for  losses  from  fraud,  gross 
inattention,  through  which  agents  have  been  able  to  com- 
mit fraud,  breach  of  trust,  embezzlement  and  willful  mis- 
conduct.    Spering's  Appeal,  71  Pa.  St.,  11  (1872). 

Where  the  act  complained  of  can  be  ratified  by  the  cor- 
poration the  stockholder  cannot  sue  in  the  first  instance. 
As  where  the  officer  has  converted  assets,  or  a  stranger 
has  injured  the  corporation,  the  stockholder  must  first  re- 
quire the  corporation  to  sue.  Greaves  v.  Gouge,  19  N.  Y., 
154  (1877);  Black  v.  Huggins,  2  Tenn.  Ch.,  780  (1877).  If 
it  refuse  to  act  he  can  sue  for  himself  and  others,  making 
the  corporation  a  party.  The  English  cases  are  collected  in 
Hazard  v.  Durant,  11  E.  I.,  195  (1877).  He  is  even  excused 
from  making  the  request,  if  it  be  clear  that  it  would  be 
useless.  Brewery.  Theatre,  101  Mass.,  378.  In  this  case 
three  bills  were  filed.  In  the  first  it  was  charged  that 
illicit  gains  were  derived  by  one  Tompkins  from  his  secret 
interest  in  two  leases  to  Jarrett  in  violation  of  his  trust  as 
director,  and  shared  in  by  the  other  defendants  in  fraud  of 
the  corporation.  The  second  bill  set  forth  like  gains  derived 
from  a  lease  to  Booth  and  Clark  by  Tompkins  and  Thayer 
through  the  fraudulent  collusion  of  the  other  defendants  as 
directors.  The  third  bill  set  forth  like  gains  from  three 
leases  to  Booth  by  Tompkins  and  Thayer.  The  other  de- 
fendants were  charged  with  fraudulent  collusion.  It  was 
held  that  the  bills  were  not  multifarious.  The  opinion  of 
Brewer,  J.,  gives  a  clear  exposition  of  the  law.  It  was 
ruled  that  : 
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A  bill  in  equity  by  stockholders  of  a  corporation,  in  behalf  of  them- 
selves and  the  other  stockholders,  for  fraud  and  conspiracy,  whereby  the 
interests  of  the  corporation  have  been  sacrificed,  brought  against  the  corpo- 
ration and  persons  who  were  its  directors  in  former  years,  and  others,  can- 
not be  maintained,  if  it  does  not  show  either  that  an  effort  has  been  made 
to  set  the  corporation  in  motion  to  redress  the  wrong,  or  an  application 
been  made  to  the  board  of  directors  in  office  at  the  time  of  bringing  the 
bill,  or  that  such  effort  or  api)lication  would  be  useless  ;  and  this  require- 
ment is  not  satisfied  by  an  allegation  that  a  majority  of  the  directors  are 
acting  in  the  interest  and  under  the  control  of  persons  charged  with  the 
fraud. 

A  bill  in  equity  brought  by  stockholders  of  a  corporation,  in  behalf  of 
themselves  and  the  other  stockholders,  against  the  corporation,  and  against 
certain  directors  and  other  individuals,  for  fraudulently  conspiring  to 
lease  the  corporate  property  on  improperly  low  terms  and  to  share  in 
the  profits  of  the  lessees,  which  alleges  that  individual  defendants 
own  or  control  a  majority  of  the  stock  and  control  the  proceedings 
at  the  stockholders'  meetings,  and  that  a  majority  of  the  directors  are 
knowingly  and  fraudulently  colluding  with  them  to  continue  to  them  the 
control  of  the  corporation  and  its  property,  sufficiently  shows  that  no  redress 
can  be  obtained  thi-ough  the  corporation  or  the  directors,  and  that  neither 
the  lessees,  nor  all,  nor  a  majority  of  the  directors,  are  necessary  parties  to 
the  bill. 

The  recital,  in  a  bill  in  equity  for  fraud,  of  other  frauds  by  some  of  the 
defendants,  which  are  the  subject-matter  of  another  bill  in  equity  filed  by 
the  same  plaintiff  at  the  same  time,  does  not  make  the  biU  multifarious,  nor 
can  he  be  compelled  to  elect  on  which  bill  he  will  proceed. 

The  case  of  Foss  v.  Harbotfle,  2  Hare,  -101,  is  often 
cited  against  a  stockholder's  bill.  Brewer,  J.,  says  of  it 
(101  Mass.,  39T) :  "  We  do  not  think  the  authorities  cited 
in  support  of  the  demurrers  are  in  conflict  with  these 
positions.  The  leading  case  relied  on  {Foss  v.  HarboHle,  2 
Hare,  461)  was  a  bill  to  set  aside  a  sale  of  property  to  the 
corporation.  It  was  dismissed  because  it  did  not  exclude 
the  supposition,  tliat  the  proprietors  might  lawfully  con- 
firm the  transactions  ;  nor  show  that  all  means  had  been 
resorted  to  and  found  ineffectual  to  set  the  corporate  body 
in  motion,  or  that  such  efforts  would  have  been  useless.  It 
involved,  of  course,  a  surrender  of  the  property  by  the  cor- 
poration." The  Vice-Chancellor,  Sir  James  Wigram,  in  his 
opinion,  p.  492,  remarks  as  follows  :  "  If  a  case  should  arise 
of  injury  to  a  corporation  by  some  of  its  members,  for 
which  no  adequate  remedy  remained,  except  that  of  a  suit 
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by  individual  corporators  in  their  private  characters,  and 
asking  in  such  character  the  protection  of  those  rights,  to 
which  in  their  corporate  character  they  were  entitled,  I 
cannot  think  that  the  principle  so  forcibly  laid  down  by 
Lord  CoTTENHAM  in  Wallworth  v.  Holt,  4  Myl.  and  Cr., 
619,  635,  and  other  cases,  would  apply  ;  and  the  claims  of 
justice  would  be  found  superior  to  any  difficulties  arising 
out  of  technical  rules  respecting  the  mode  in  which  corpora- 
tions are  required  to  sue." 

§  5311.    As  to  Eight  of  a  Corporation  to  Buy  and  Sell,  Re-issue 
or  Divide  its  Stock. 

It  is  well  established  that  the  capital  fund  or  stock 
contributed — of  a  corporation — to  the  extent  of  creditor's 
interests — is  deemed  a  trust  fund  both  as  to  creditors  and 
shareholders — charged  with  the  payment  of  corporate  debts, 
and  must  be  so  treated  by  the  corporation.  Morawitz  on 
Corporations,  §§  780,  Y81  ;  Taylor  on  Corporations,  §§  756- 
760  ;  Wood  v.  Dunner,  3  Mason,  311  ;  Fox's  Appeal,  93 
Pa.  St.,  417  ;  Bank  v.  Bastian,  10  W.  N.,  71  ;  Sanger  v. 
Upton,  91  U.  S.,  60  ;  Li  re  Columbian  Bank,  117  Pa.  St., 
422. 

It  clearly  follows  that  the  fund  cannot  be  diminished  or 
withdrawn  by  those  having  it  in  charge  to  the  injury  or 
prejudice  of  creditors  or  shareholders. 

The  law  of  England  is  uniform,  that  without  an  express 
or  very  clear  power  in  that  behalf  corporations  cannot— 
whatever  the  nature  of  their  business— deal  in  their  own 
shares.     Taylor   on   Corporations,   §   134,    and   authorities 

cited. 

In  America  the  weight  of  authority  clearly  indicates 
that  there  is  nothing  in  itself  illegal  or  ultra  vires  in  the 
purchase  of  its  own  shares  by  a  corporation.  Taylor  on 
Corporations,  §  135. 

To  the  same  effect  see  Coleman  v.  Oil  Co.,  51  Pa.  St., 
74.  Contra  :  Coppin  v.  Qreenless,  38  Ohio,  275  ;  State  of 
Ohio  V.  Bank,  10  Ohio,  97 ;  Bank  v.  Kuhler,  19  Kan- 
sas, 60. 

The  most  liberal  declaration  of  the  right  of  a  corpo- 
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ration  to  purchase  its  own  stock  is  found  in  Massachusetts, 
in  Durpee  v.  Power  Co.,  114  Mass.,  37,  where  it  is  said  :  "  In 
the  absence  of  legislative  provision  to  the  contrary  a  cor- 
poration may  hold  and  sell  its  own  stock,  and  may  receive 
it  in  pledge  or  in  payment  in  the  lawful  exercise  of  its  cor- 
porate powers." 

The  following  decisions  are  kin  to  this  :  Bwy.  Co.  v.  Mar- 
seilles, Xi  111.,  145  ;  Bank  v.  Transportation  Co.,  18  Vt., 
131  ;  Page  v.  Smith,  48  Vt.,  285. 

It  may,  however,  be  admitted  that  a  corporation  may  re- 
ceive its  stock  in  payment  of  debts  due  to  it.  Bank  v.  Fox, 
11  N.  Y.,  507  ;  Ex  parte  Holmes,  5  Cowen  (N.  Y.),  426  ; 
Taylor  v.  Miame  Co.,  6  Ohio,  176  ;  Williams  v.  Manfg. 
Co.,  3  Md.  Chanc,  452  ;  Bank  v.  Fox,  SBlatch.,  432. 

Where  a  corporation  takes  its  stock  in  payment  of  a  debt 
due,  it  may,  under  the  general  power  vested  in  its  direct- 
ors, sell  such  stock  again.  Bank  of  Ohio  v.  Fox,  3  Blatch- 
ford's  C.  C.  Eep.,  431  (1856). 

Where  banks  take  their  own  stock  in  payment  of  debts 
due  them,  it  has  always  been  the  understanding  and  prac- 
tice that  they  were  authorized  to  re-issue  the  stock  when- 
ever they  thought  fit  to  do  so.  Williams  v.  Manfg  Co.,  3 
Maryland  Ch.  Dec,  419,(1851). 

In  the  absence  of  prohibition  by  statute,  a  corporation 
may  purchase  its  own  stock,  hold  it  unextinguished  and  re- 
issue the  same.     Bank  v.  Bruce,  17  N.  Y.,  507  (1S5S). 

To  the  same  effect,  In  re  Reciprocity  Bank,  22  Id.,  9 
(1860)  ;  Trust  Co.  v.  Harris,  2  Bosworth  (N.  Y.),  90  (1857)  ; 
Dock  V.  Jute  Co.,  167  Pa.  St.,  370  (1895). 

Where  tlie  shares  of  a  company  are  transferred  to  it  in 
payment  of  certain  indebtedness,  the  corporation  may  hold 
and  sell  it  as  its  property.  C.  P.  &  S.  W.  B.  R.  v.  Mar- 
seilles, 84  111.,  645  (1877). 

A  bank  has  the  power  to  purchase  and  again  sell  its  own 
stock.     Robinson  v.  Beall,  26  Ga..   17  (185S). 

Where  a  corporation  purchased  a  furnace  for  which  it 
paid  in  stock,  and  contentions  arising,  the  seller  received 
his  furnace  back  and  transferred  his  shares,  Held,  The 
transfer  was  legal.      Morgan  v.  Lewis,  46  Ohio,  1  (1888). 
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Owen,  C.  J.  :  "Contentions  arose.  *  *  *  Many  of  them 
(the  stockholders)  blamed  Morgan  for  having  induced  the 
company  to  make  the  purchase.  Thereupon  they  proposed 
*  *  *  that  Morgan  take  back  the  furnace  and  restore  the 
company  the  stock  he  had  received  for  it.  ■'•■  *  *  Nobody 
could  possibly  be  hurt  by  a  rescission.  ■■''  '■'"  •■  There  was 
nothing  in  the  way  of  the  company  re-issuing  this  stock." 

The  fact  of  merger  depends  largely  on  intention,  and 
this  rule  applies  to  a  case  where  a  corporation  purchases 
shares  of  its  own  stock.  The  purchase  suspends  the  right 
to  vote  on  the  stock,  and  may  or  not  have  the  effect  of  a 
merger  at  the  option  of  the  company.  The  act  of  the  com- 
pany is  the  best  evidence  of  its  intention.  State  v.  Page, 
48  Vt.,  266  (1876). 

In  the  absence  of  any  statute  to  the  contrary,  a  corpora- 
tion may  purchase  and  dispose  of  its  stock,  provided  the 
same  is  done  in  good  faith  without  intent  to  injure  the 
creditors  thereof  and  they  are  not  injured  thereby.  Nat^ 
Bank  of  Salem  v.  Flour  Mills  Co.,  39  Fed.  Eep.,  89  (1889) 
(0.   C.   Dist.   of  Oregon). 

When  a  corporation  has  competently  purchased  shares 
of  its  own  stock  it  may  hold  them  unextinguished  and  re- 
issue them.     Taylor  on   Corporations,  §  137. 

To  the  same  effect  are  Comm.  v.  B.  B.,  1-13  Mass.,  146- 
(1886)  ;  Ckqjp  V.  Peterson,  104  III,  26  (1883). 

The  right  to  purchase  and  re-issue  in  proper  cases  seems 
to  be  conceded  in  Pennsylvania.  Kiminel  v.  Stover,  18  Pa. 
St.,  1.5.5  (1851). 

In  Colernan  v.  Oil  Co.,  51  Pa.  St.,  74  (l'^65),  a  com- 
pany bought  in  shares  of  its  own  capital  stock  and  after- 
wards divided  them  among  the  then  stockholders  j3?-o  rata. 
A  stockholder  who  had,  between  the  time  of  the  purchase  and 
the  time  of  distribution,  assigned  a  part  of  his  stock,  sued 
the  company  for  a  pro  rata  of  the  shares  on  the  basis  of 
the  number  held  by  him  at  the  time  of  the  purchase. 
Held,  That  the  plaintiff  could  not  recover  upon  the  basis 
claimed. 

Stock  dividends  declared  out  of  the  earnings  are  income 
and  distributable.     Simpson  \.  Moore,  30  Barb.,  637  ;  Biggs 
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V.   Cragg,  26  Hun,  89  ;  Goldsmith  v.  Swift,  25  Hun,  201 ; 
Williams -v.  Tel.  Co.,  93  N.  Y.,  162. 

§  5312.    Stockholders  may  Sue  for  Dividends. 

Directors  have  no  power  to  rescind  dividend,  without 
consent  of  stockholders. 

A  dividend  declared  by  a  corporation  becomes  the  indi- 
vidual property  of  the  stockholder.  It  may  be  demanded 
by  the  stockholder,  and  if  payment  is  refused,  he  may  bring 
an  action  against  the  company  for  money  had  and  received 
to  his  use.  King  v.  B.  R.  Co.,  29  N.  J.  Law  Eep.,  82 
(1860). 

A  dividend  properly  declared  by  the  directors  of  a  cor- 
poration cannot  subsequently  be  revoked  ;  those  persons 
who  were  shareholders  on  the  books  of  the  company  at  the 
time  when  the  dividend  was  declared,  have  a  legal  claim 
against  the  company  for  the  payment  of  the  amount  of 
the  dividend.     1  Morawitz  on  Corporations,  §  445. 

A  distinction  exists  between  the  shareholder's  right  to 
have  a  dividend  declared,  and  his  right  to  a  dividend  already 
declared.  In  the  latter  case  the  directors  cannot  refuse  to 
pay  it  because  they  have  determined  to  establish  a  surplus 
fund  with  a  view  to  benefit  the  corporation  and  its  stock- 
holders. The  dividend  has  already  become  a  debt,  and  can- 
not be  disposed  of  without  the  consent  of  the  person  entitled 
to  it,  and  is  subject  to  garnishment  or  attachment  or  execu- 
tion like  other  debts.     1  Spelling  on  Corporations,  §  446. 

§  5313.    Right  of  Stockholder  to  Sue  where  Corporation  Refuses. 

It  may  be  generally  understood  that  a  member  of  the 
corporation  can  sue  for  redress  of  all  acts  ultra  vires ;  for 
fraud  ;  for  acts  tending  to  deprive  him  fraudulently  of 
his  vote  ;  for  acts  by  the  majority  tending  to  their  enrich- 
ment at  the  expense  of  the  minority.  Where  time  permits,  it 
is  safer  to  recite  the  acts  complained  of  and  serve  notice  on 
the  corporation  requesting  it  to  sue,  tendering  costs  and 
security.  Allowing  a  reasonable  time,  suit  can  then  be 
brought  embracing  the  corporation  as  a  co-defendant. 
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In  Shmv  v.  Canal  Co.,  41  Leg.  Int. ,165  (1884),  the  plaint- 
iffs, non -assenting  stockholders  in  a  corporation  which  had 
donated  a  majority  of  its  stock  to  another  corporation, 
which  had  agreed  to  develop  the  property  of  the  first- 
named  company,  were  allowed  to  sue  without  first  calling 
upon  the  latter  to  seek  redress. 

In  Holton  v.  Rivy.  Co.,  138  Pa.  St.,  Ill  (1890),  the  Su- 
preme Court  said  that  a  bill  to  enforce  the  rights  of  the 
corporation  must  be  brought  by  and  in  its  name  ;  or,  if 
brought  by  a  stockholder,  the  bill  must  contain  an  averment 
of  a  demand  upon  the  corporation  to  bring  suit  and  a 
refusal  to  do  so. 

g  5314.    If  the  Bill  be  brought  in  the  U.  S.  Courts, 

the  94th  Rule  in  Equity  requires  that  the  stockholder  swear 
to  his  bill;  that  he  aver  he  was  a  shareholder  at  the  time 
named  ;  that  the  suit  is  not  collusive  ;  and  he  must  set 
forth  with  particularity  his  efforts  to  get  the  corporation  to 

sue,  etc. 

§  5315.    Creditors  of  a  Corporation. 

may  file  a  bill  against  the  corporation  and  its  stockholders, 
to  fix  the  plaintiff's  claims,  and  for  a  receiver  to  collect 
unpaid  subscriptions  to  the  stock,  for  payment  of  such 
claims.  Lane's  Appeal,  1U5  Pa.  St.,  49  (1884);  BelVs 
Appeal,  115  Id.,  88  (1886) ;  Bailey  v.  R.  B.  Co.,  139  Pa. 
St.,  213  (1890). 

§  5316.    Paupers. 

So  far  back  as  the  reign  of  Henry  VII.,  the  English 
Parliament  enacted  a  statute  (11  Hen.  VII.,  c.  12):  "A 
mean  to  help  and  speed  poor  persons  in  their  suits."  It 
declared    in     substance  "that   every  poor    person    which 

*  *  *  shall  hereafter  have  cause  of  action  *  *  *  shall  have 

*  *  *  writs  *  *  *  therefore  nothing  paying "  for  seals  or 
to  clerks  for  writing,  and  also  learned  counsel  without  any 
reward,  etc.     This  statute  is  reported  as  in  force  in  Penn- 
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sylvania.  Eoberts'  Digest,  116.  It  was  supplemented  in 
England  by  J;lie  statute  of  2  Geo.  II.,  c.  28,  declaring  "what 
persons  sued  by  capias  may  defend  in  forma  pauperis." 

The  statute  applies  alike  to  courts  of  law  and  equity. 

The  3d  Equity  Eule,  §  14,  of  Pennsylvania,  exempts 
pauper  plaintiffs  from  the  obligation  to  print  their  bills  in 
equity.  After  requiring  this  from  other  suitors,  it  pro- 
vides: "This  rule  shall  not  apply  where  counsel  shall 
certify  that  his  client  by  reason  of  poverty  is  unable  to  pay 
for  the  same. "  It  then  directs  the  service  of  one  written 
copy,  etc. 

The  privilege  of  suing  as  a  pauper  does  not  extend  to 
an  executor  or  an  administrator.  Paradice  v.  Sheppard, 
1  Dick.,  136  (1Y15). 

Nor  can  a  prochein  ami  sue  in  forma  pauperis.  Anon., 
1  Ves.  Jr.,  410  (1792). 

A  person  claiming  title  to  land  taken  under  a  sequestra- 
tion, and  being  unable  to  prosecute  her  claim,  was  permitted 
to  proceed  in  forma  pauperis.  James  v.  Dore,  2  Dick., 
Y88  (1744). 

In  Fitton  v.  Com'  Macclesfield,  1  Vern.,  264  (1684),  a 
pauper  was  allowed  to  bring  a  bill  for  a  review  without 
payment  of  costs. 

In  Corbett  v.  Corhett,  16  Ves.,  410  (1810),  this  seems  to 
have  been  condemned  by  Lord  Eldon,  and  the  practice 
vindicated  of  courts  of  law  staying  a  second  suit  until  the 
costs  of  the  first  were  paid. 

In  Taylor  v.  Bouchier,  2  Dick.,  504  (1774),  it  was  held 
that  a  pauper  could  not  appeal. 

§  5317.    Paupers  may  be  Dispaupered. 

Where  a  suit  is  vexatiously  conducted,  the  pauper 
plaintiff  may  be  dispaupered.  Wagner  v.  Mears,  3  Sim., 
127  (1829)  ;  Wliitelocke  v.  Baker,  18  Ves.,  511  (1807).  At 
law  the  pauper  might  be  whipped  for  this  offense.  Lord 
Loughborough  said,  in  Pearson  v.  Belchier,  4  Ves.,  628 
(1800),  that  a  pauper  filing  an  improper  bill  might  be  com- 
mitted. 
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§  5318.    Defendants    may   be   Admitted   to   Defend  In  Forma 
Pauperis. 

Wallop  V.  Warburton,  2  Cox,  409  (1795)  ;  Denn  v. 
Bussell,  1  Dick.,  427  (1769). 

§  5319.    Allowance  Made  to  Pauper. 

Where  an  heir-at-law  claimed  against  a  will  not  proved 
and  a  deed  disputed,  his  bill  in  forma  pauperis  was  retained 
with  leave  to  sue  at  law  and  the  tenants  were  ordered  to 
pay  him  £150  to  enable  him  to  proceed.  Perishal  v. 
Squire,  1  Dick.,  31  (1718). 

It  is  very  doubtful  whether  such  an  order  could  be  made 
in  Pennsylvania. 

§  5320.    Petition  to  Sue  In  Forma  Pauperis. 

In  England  the  plaintiff  petitions  the  Master  of  the  EoUs, 
stating  the  case  briefly,  asking  to  be  admitted  to  sue  in 
forma  pauperis,  and  that  a  counsel  and  clerk  be  assigned 
to  him.  Counsel  must  certify  that ' '  he  conceives  the  plaint- 
iff has  just  cause  to  be  relieved  touching  the  matter  of  the 
petition  for  which  he  had  exhibited  his  bill."  The  plaintiff 
must  attach  his  own  affidavit  that,  besides  his  wearing 
apparel  and  the  cause  of  action,  he  is  not  worth  £5  after 
payment  of  his  just  debts.  4  Ves.,  630.  If  the  Master  of 
the  Rolls  write  an  order  granting  the  petition,  a  counsel 
and  clerk  are  assigned.  The  clerk  appoints  one  of  the  sixty 
clerks  to  act  as  solicitor.  ISTo  one  is  permitted  to  charge  or 
to  contract  for  a  fee.  So  highly  favored  is  the  plaintiff  that 
his  counsel  must  give  the  pauper's  motion  precedence. 

g  5321.    Costs  to  Pauper. 

It  was  said  that  if  the  pauper  obtain  a  decree,  he  can 
only  recover  costs  actually  paid  or  to  be  paid.  Angell  v. 
Smith,  Prec.  Ch.,  219  (1703) ;  Denn  v.  Russell,  1  Dick., 
427  (1769).  But  this  was  doubted  by  Lord  Somers,  Lord 
Loughborough,  Lord  Alvanley  and  Lord  Eldon.  Hauton 
v.  Hagre,  cited  Prec.  Ch.,  220  ;  Wallop  v.  Warhurton,  2 
Cox,   409  (1795) ;  Rattray  v.  George,  16  Ves.,  238  (1809). 
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In  England  a  party  suing  in  forma  pauperis  is  not  now 
bound  to  have  counsel  or  solicitor  assigned  to  him  ;  he  can 
appear  in  person.  Tucker  v.  Collinsen  (App.),  55  Law  J. 
Eep.,  Q.  B.,  224  ;  Law  Eep.,  Q.  B.  D.,  562. 

g  5322.    Security  for  Costs  where  Poverty  Alleged. 

Generally,  in  cases  of  insolvency,  or  where  the  costs  of  a 
former  suit  are  unpaid,  security  will  be  ordered.  The  C.  0. 
U.  S.  (E.  D.  Pa.)  Eule  at  Law  XL  provides  for  security 
"where  a  defendant,  or  other  person  for  him,  shall  make 
affidavit  that  he  believes  the  costs  could  not  be  recovered 
of  the  plaintiff  by  attachment  or  execution." 

It  was  decided  in  Brace  v.  Evans,  6  C.  C.  Rep.,  19  (1888), 
that  a  defendant  in  an  equity  proceeding  cannot  be  re- 
quired to  give  security  for  costs.  It  was  alleged  in  that 
case  that  the  defendant  was  irresponsible. 

The  U.  S.  Statute  of  July  20,  1892,  Chap.  209,  permits 
any  citizen  of  the  United  States  to  sue  in  the  U.  S.  courts 
without  paying  fees  or  giving  security,  upon  filing  affidavit 
of  inability.  Court  may  assign  counsel  if  cause  deemed 
worthy,  or  may  dismiss  if  allegation  of  poverty  untrue. 


CHAPTER   V. 

WHO  MAY  BE  SUED  IN  EOUITY. 
§  5323.    United  States  Cannot  be  Sued, 

save  as  they  may  permit  suit  to  be  brought,  as  in  the  Court 
of  Claims.  No  State  can  be  sued  by  any  person  or  corpora- 
tion.    One   State  can  be  sued  by  another  State. 

If  the  United  States  or  a  State  appear  as  a  plaintiff,  the 
defendant  can  protect  himself  by  setting  up  any  counter- 
claim. 

§  5324.    Liability  of  a  Sovereign. 

As  a  general  rule  a  sovereign  cannot  be  suea.  Duke 
of  Brunswick  v.  King  of  Hanover,  2  H.  L.  Cases,  1  (1848). 
But  if  a  sovereign  file  a  bill  he  may  be  made  the  subject  of 
a  cross-bill,  and  if  he  purchase  property,  stocks,  etc.,  the 
thing  thus  bought  and  the  officers  holding  the  same  may 
in  general  be  proceeded  against.  Thus,  if  the  State  pur- 
chase a  property  subject  to  a  mortgage,  and  the  debt  be 
not  paid,  the  mortgagee  can  foreclose.  If  the  sovereign 
should  became  the  owner  of  a  mortgage,  and  sue  it  out,  the 
mortgagor  could  set  up  any  defense  which  would  be  avail- 
able against  a  private  person.  This  has  been  ruled  even  in 
England  ;  Lutwich  v.  The  Attorney-General,  cited  in  2 
Atk.,  223  (iTil)  ;  Casberd  v.  The  Attorney-General,  6 
Price,  411  (1819)  ;  and  in  Reeve  v.  Attorney-General,  2 
Atk.,  223  (1741),  Lord  Hard wicke  thought  the  Exchequer 
could  grant  the  relief  sought,  namely,  the  performance  of 
a  trust  against  the  Crown. 

The  Prins  Frederik,  decided  in  1820  (2  Dodson's  Admir- 
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fJty  Rep.,  451),  was  a  libel  by  salvors  against  a  ship  of  war 
belonging  to  the  King  of  the  Netherlands. 

Sir  William  Scott  said  : 

"  The  first  application  for  a  recompense,  in  the  nature 
of  salvage,  ought,  in  the  case  of  a  ship  of  war  belonging  to 
a  foreign  State,  to  have  been  made  to  the  representative  of 
that  State,  resident  in  this  country.  *  *  *  It  is  not  reason- 
able to  suppose  that  jjrivate  individuals  in  this  country 
should  go  unrewarded  for  services  performed  to  the  ships  of 
foreign  governments.  *  *  *  A  warrant  of  detainer  is  sued 
out  of  the  Court  of  Admiralty,  which  begets  a  delicate 
quo^stion  of  jurisdiction  in  international  law.  *  *  *  I  ad- 
judge the  sum  of  £800  to  be  paid  to  these  salvors,  together 
with  their  expenses." 

Gladstone  v.  Musurus  Bey,  1  Hemming  and  Miller's 
Chanc.  Rep.,  495,  was  decided  in  1862.  The  plaintiffs  there 
projected  a  company  to  carry  on  banking  business  at  Con- 
stantinople. The  Turkish  Government  made  a  firman  or 
concession,  which  received  the  Sultan's  assent  and  was  ac- 
cepted by  the  concessionaires  on  the  understanding,  as  the 
plaintiffs  alleged,  that  the  Sultan  would  withdraw  all  exist- 
ing kaimes  or  paper  money  in  his  dominions,  and  that  no 
further  issue  should  be  made  during  the  existence  of  the 
bank.  Certain  securities  were  to  be  deposited  by  the  plaint- 
iffs in  the  Bank  of  England  in  the  name  of  the  Turkish 
ambassador  in  London,  as  security  for  the  execution  of  the 
contract.  An  additional  article  of  agreement  was  made  by 
which  the  operations  of  the  bank  should  commence  three 
months  after  the  withdrawal  of  all  paper  money.  Ulti- 
mately the  Sultan  refused  to  ratify  the  additional  article,  and 
the  kaimes  not  having  been  withdrawn,  the  majority  of  the 
shareholders  in  the  company  had  their  money  returned. 
The  directors  of  the  bank  declined  to  commence  business 
until  the  kaimes  were  withdrawn,  and  Musurus  thereupon 
threatened  to  withdraw  the  deposited  securities  as  forfeited 
unless  the  concessionaires  would  give  up  their  firman. 

The  plaintiffs  filed  a  bill  praying  a  declaration  that  the 
deposit  had  not  been  forfeited,  and  for  an  injunction 
..against  Musurus  and  Bank  of  England  and  the  Sultan,  to 
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Testrain  the  delivering  of  the  deposit  to  any  persons  other 
than  the  plaintiffs. 

Vice-Ohaiicellor  Sir  W.  Page  Wood  said  : 

"  ■  If  the  trust  funds  were  invested  in  his  name  in  the 
Bank  of  England,  it  is  quite  true  I  could  not  deal  with  him 
(the  ambassador)  on  account  of  the  impossibility  of  any 
process  being  had  against  an  ambassador.  But  the  funds 
being  in  the  Bank  of  England,  it  appears  to  me  clear  that  I 
could  in  such  a  state  of  circumstances  prevent  the  Bank  of 
England  from  handing  it  over  to  the  ambassador,  upon  a 
distinct  intiixiation  on  his  part  that  he  intended  to  apply  it 
to  his  own  use  ""'  ""'  """  though  I  cannot  hold  this  gentleman 
here,  because  he  is  an  ambassador,  yet  the  fund  being  here, 
this  court  has  jurisdiction  to  prevent  that  fund  being 
wasted.  *  "••'  * " 

Lariviere  v.  Morgan,  4-1  Law  Journal  (Chanc),  T-i6,  was 
decided  in  1873.  It  was  there  held  that  if  a  foreign  govern- 
ment or  state  having  notice  of  a  suit  instituted  in  England 
for  the  administration  of  a  fund  in  which  it  is  entitled  to 
claim  an  interest,  does  not  appear  and  submit  its  rights  to 
the  jurisdiction  of  the  court,  the  court  will  proceed  in  its 
absence. 

In  November,  is  TO,  the  French  Government  instructed 
their  bankers  in  London  to  open  a  special  credit  in  favor  of 
the  plaintiff  for  -£10,000,  to  be  paid  to  him  rateably  as  certain 
goods  contracted  to  be  supplied  by  the  plaintiff  should  be 
delivered.  Part  of  the  contract  was  performed  and  a  pro- 
portionate part  of  the  money  was  paid  to  the  plaintiff,  but 
a  dispute  having  arisen  as  to  the  rest  of  the  contract,  the 
plaintiff  filed  his  bill  against  the  bankers  and  the  French 
Eepublic,  for  a  declaration  and  performance  of  the  trusts 
of  the  residue  of  the  £10,000.  The  French  Eepublic  did  not 
appear. 

It  was  held,  That  the  court  had  jurisdiction  over  the 
fund,  and  in  the  absence  of  the  French  Eepublic  would  pro- 
ceed to  ascertain,  as  it  best  could,  the  rights  of  the  parties 
who  appeared. 

The  Lord  Chancellor,  (Hatheeley)  said  :  ''Sol  appre- 
hend  we  must  ascertain  as  we  best  can,    in  the  absence 
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of  those  parties  who  do  not  appear,  the  rights  of  the 
persons  interested  in  the  fund  who  do  appear.  There 
may  be  many  cases  in  which  a  foreign  government  has 
some  interest,  but  the  other  parties  interested  must  not 
suffer  because  it  is  impossible  to  compel  the  attendance' 
of  one  of  those  who  might  claim  the  fund.  *  *  *  I 
assume  that  the  comity  of  nations  extends  *  *  *  and  that  the- 
French  courts  would  recognize  a  decision  of  a  court  of  com- 
petent jurisdiction  in  a  country  where  the  property  is  sit- 
uated and  where  the  rights  have  been  properly  tried." 

The  Charhieh,  42  Law  Journal  Eeports  (N.  S.),  Admir- 
alty, page  17  (1873).  The  Charhieh  was  an  iron  screw 
steamer  belonging  to  the  Khedive  of  Egypt.  She  was  a 
part  of  the  Imperial  Ottoman  navy,  carrying  the  naval 
pennant  and  ensign  used  by  all  ships  of  the  Egyptian  navy 
as  distinguishing  them  from  merchant  vessels.  Her  officers 
held  commissions  from  the  Khedive,  and  were  under  the 
directions  of  the  Minister  of  Marine.  For  some  time  before 
the  occurrence  which  gave  rise  to  the  suit,  the  vessel  was 
engaged  in  carrying  mails,  passengers  and  cargo  between 
Alexandria  and  Constantinople.  In  September,  1871,  she 
was  sent  to  England  for  the  purpose  of  being  repaired.  She 
carried  a  cargo  with  her.  Having  completed  her  repairs, 
she  was  advertised  for  the  return  voyage,  and  while  making 
a  trial  trip  of  her  machinery  she  came  into  collision  with  the 
steamship  Batavier  in  the  River  Thames.  TJie  Charhieh 
was  arrested.  In  November,  1872,  the  Khedive  applied  to 
the  Court  of  Queen's  Bench  to  restrain  the  Court  of 
Admiralty  from  proceeding  further  in  the  suit  instituted  in 
that  court.  The  Queen's  Bench  refused  the  prohibition, 
expressing  no  opinion  on  the  case,  and  simply  deciding  that 
the  question  involved  was  one  upon  which  the  Court  of 
Admiralty  was  specially  qualified  to  adjudicate.  An  ap- 
pearance was  then  entered  under  protest,  and  the  argument 
presented  some  interesting  questions.  The  libellants  denied 
that  the  Khedive  was  entitled  to  the  privileges  of  a  sov- 
ereign prince.  They  contended,  secondly,  that  even  these 
privileges  would  not  protect  his  ship  from  arrest  in  a  suit 
for  damage  by  collision.     And  lastly,    that  if  both  these 
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questions  should  be  decided  against  them,  still  the  privilege, 
if  it  existed,  had  been  waived  by  the  employment  of  the 
ship  as  a  trader.  The  judgment  of  Sir  R.  Phillimore  is 
well  worthy  of  a  careful  perusal.  He  seems  to  have  studied 
with  great  industry  not  only  the  general  history  of  Egypt, 
the  firmans  of  the  Ottoman  Empire  on  this  subject,  but  the 
European  treaties  which  concerned  the  relations  between 
Egypt  and  the  Porte.  In  addition  to  this  he  consulted  the 
Foreign  Office.  From  these  various  sources  the  learned 
judge  collected  a  vast  amount  of  information  of  interest  to 
the  historian.  The  conclusion  of  that  branch  of  the  inquiry 
was  against  the  position  assumed  for  the  Khedive,  Egypt 
having  no  independent  army  or  flag,  and  never  having  been 
recognized  as  a  sovereign  State  by  the  English  Government. 
Had  the  decision  been  placed  upon  this  ground  the  case 
would  have  been  no  authority  on  this  point.  But  the 
learned  judge  went  further.  The  cases,  European  and 
American,  were  patiently  analyzed,  and  the  court  ruled 
that  even  the  privilege  of  a  sovereign  prince  would  not  ex- 
tend to  immunity  of  the  ship  from  arrest  in  a  suit  for 
damage  by  collision  ;  and  that  if  the  privilege  did  extend 
to  such  an  immunity,  it  had  been  waived  in  this  case  by  the 
employment  of  the  ship  at  the  time  as  a  trader. 

He  added  (page  36) :  ' '  No  principle  of  international  law, 
and  no  decided  case,  and  no  dictum  of  jurists,  of  which  I 
am  aware,  has  gone  so  far  as  to  authorize  a  sovereign 
prince  .to  assume  the  character  of  a  trader,  when  it  is  for  his 
benefit,  and  when  he  incurs  an  obligation  to  a  private 
subject  to  throw  off,  if  I  may  so  speak,  his  disguise  and 
appear  as  a  sovereign,  claiming  for  his  own  benefit,  and  to 
the  injury  of  a  private  person,  for  the  first  time,  all  the 
attributes  of  his  character." 

§  5325.    When  a  Suit  against  an  Officer  will  be  regarded  as  a 
Suit  against  the  State, 

It  is  conceded  that  under  some  decisions  a  suit  against  a 
State  or  United  States  ofBcer  in  his  official  character  is  a 
suit  against  the  State  or  United  States.     Where  the  gov- 
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ernor  of  a  State  is  sued,  not  by  name,  but  by  his  style  of 
office,  and  the  claim  made  upon  him  is  entirely  in  his  official 
character,  the  State  itself  is  to  be  deemed  the  real  party. 
Governor  of  Georgia  v.  Madrazo,  1  Peters,  110  (1828);  State 
of  Kentucky  v.  Dennison,  21  Howard,  66  (1860).  So  a  libel 
in  admiralty  against  the  governor  of  a  State  as  governor, 
demanding  property  in  the  possession  of  the  State  Govern- 
ment, is  a  suit  to  which  the  State  is  a  party. 

Before  the  adoption  of  the  Eleventh  Amendment  to  the 
Constitution  of  the  United  States,  the  liability  of  a  State  to 
a  suit  at  the  hands  of  a  private  citizen  was  fully  admitted. 
Chrisholm  v.  State  of  Georgia,  2  DalL,  419  (1793);  Grayson 
V.  State  of  Virginia,  3  DalL,  320  (1Y96) ;  and  see  Hollings- 
worth  V.  State  of  Virginia,  3  DalL,  3Y8  (1798). 

The  Amendment  was  in  these  words  :  "  The  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States,  by  citizens  of  another 
State,  or  by  citizens  or  subjects  of  any  foreign  State." 

The  adoption  of  this  Amendment,  which  followed  closely 
upon  the  decision  in  Chrisholm  v.  State  of  Georgia,  above 
cited,  was  undoubtedly  owing  in  part  to  an  apprehension  of 
the  evils  which  might  result  from  a  possible  conflict  between 
the  judicial  power  and  theexecutiveof  a  sovereign  State,  and 
in  part  from  a  fear  that  the  dignity  of  a  State  might  be 
lowered  by  subjecting  the  sovereign  to  the  chances  of  a 
suit  at  the  hands  of  a  private  citizen.  But  the  steady  aim 
of  the  court  seems  to  have  been  to  restrict  the  operation  of 
this  Amendment  within  certain  fairly  defined  limits,  and 
properly — for  much  of  the  reasoning  which  in  the  English 
law  forbids  the  institution  of  a  private  suit  against  the 
Crown,  is  in  reality  offensive  to  the  conceptions  which  in 
this  country  prevail  as  to  the  relations  between  the  Govern- 
ment and  the  governed.  The  whole  doctrine  of  sovereignty 
is  based  in  the  first  place  upon  feudal  principles.  ' '  That 
system  considers  the  prince  as  the  sovereign,  and  the  people 
as  his  subjects  ;  it  regards  his  perso)i  as  the  object  of  alle- 
giance, and  excludes  the  idea  of  his  being  on  an  equal  foot- 
ing with  a  subject,  either  in  a  court  of  justice  or  elsewhere." 


WHO   MAY   BE   SUED   IN   EQUITY.  119 

Per  Jay,  C.  J.,  ChrisholmY.  Georgia,  2  Dall.,  471.  It  is  in 
this  sense  only  of  sovereignty,  as  existing  between  master  and 
subject,  that  a  suit  between  a  citizen  as  plaintiff,  and  a 
State  as  defendant,  would  seem  to  be  incompatible  with 
the  dignity  of  the  latter.  But  in  point  of  fact  thcs? 
conditions  are  wanting  with  us.  The  citizen  is  not  a  sub- 
ject, nor  is  he  an  inferior,  nor  is  he  precluded  from  suing 
any  number  of  his  equally  free  fellow-citizens,  even  though 
that  number  should  embrace  the  entire  population  of  the 
State.  The  sovereignty  then  which  with  us  exists  in  the 
people  in  their  collective  character,  does  not  rise  higher  in 
dignity  than  the  source  from  which  it  emanates. 

Nor  is  there  more  force  in  the  argument  of  danger  from 
a  possible  conflict  between  different  branches  of  the  Gov- 
ernment. The  doctrine  of  the  English  cases  upon  this  point 
is  entirely  based  upon  the  relations  which  obtain  between 
foreign  sovereignties.  There  is  much  force  in  the  reason- 
ing of  Lord  Campbell,  C.  J.,  in  De  Haher  v.  Queen  of 
Portugal,  17  Adol.  &  EL,  207  (1851),  decided  at  the  same 
time  with  Wadsworth  v.  Queen  of  Spain  (Id.,  315)  :  "It  is 
quite  certain  upon  general  principles,  and  upon  the  author- 
ity of  the  case  of  Tiie  Dvke  of  Brunswick  v.  The  King  of 
Hanover,  2  IT.  L.  Cas.,  1,  that  an  action  cannot  be  maintained 
in  any  English  court  against  a  foreign  potentate,  for  any- 
thing done  or  omitted  to  be  done  by  him  in  his  public 
capacity  as  representative  of  the  nation  of  which  he  is  the 
head  ;  and  that  no  English  court  has  jurisdiction  to  eDter- 
tain  any  complaints  against  him  in  that  capacity.  *  "'•'  * 
To  cite  a  foreign  potentate  in  a  municipal  court  for  any 
complaint  against  him  in  his  public  capacity  is  contrary  to 
the  law  of  nations,  and  an  insult  which  he  is  entitled  to 
resent." 

But  it  is  manifest  that  a  vast  distinction  may  be  taken 
between  a  suit  instituted  by  a  British  subject  in  the  courts 
of  Great  Britain  against  a  foreign  potentate,  and  a  suit 
brought  by  a  citizen  of  one  State  against  another  State 
under  the  same  Federal  Government  and  in  a  Federal 
court. 

It  is  evident,  therefore,  that  the  doctrine  of  sovereignty 
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with  its  peculiar  privileges,  as  it  exists  in  England,  is,  in  a 
large  measure,  out  of  place  in  our  own  jurisprudence,  and 
the  current  of  decisions  in  this  country  seems  to  proceed 
upon  this  idea.  The  principle  of  interpretation  of  the 
Amendment  to  the  Constitution,  which  may  fairly  be  ex- 
tracted from  the  cases,  is  that  a  State,  acting  in  the  full 
exercise  of  its  legitimate  powers  of  sovereignty,  may  not 
be  interfered  with  by  a  private  citizen  ;  but  that  when  a 
State  quits  its  sphere  of  rulership  and  engages  in  the  ordi- 
nary avocations  of  citizenship,  it  throws  aside  to  that  ex- 
tent its  dignity  and  immunities,  and  subjects  itself  to  the 
full  operation  of  the  laws  which  govern  those  avocations. 

It  is  worthy  of  remark  that  even  the  English  cases  rec- 
ognize the  correctness  of  this  view.  In  the  course  of  the 
argument  in  Wadsworth  v.  Queen  of  Spain  and  De  Haher 
V.  Queen  of  Portugal,  above  cited,  Lord  Campbell  observed 
(page  194) :  "  There  may  in  any  country  be  private  property 
of  a  foreign  prince,  to  which  these  remarks  (that  an  attempt 
to  compel  obedience  to  any  process  or  order  of  court  against 
the  person  or  property  of  a  sovereign  prince  would  be 
deemed  a  hostile  aggression)  would  not  apply." 

And  in  DuJce  of  BrunsivicTc  y ,  King  of  Hanover,  cited  in 
the  above  decision,  at  the  Rolls,  6  Beavan,  1  (lS4i),  Lord 
Langdale,  after  observing  that  (page  35)  "the  law  of 
England  affords  no  authority  for  the  proposition,  that 
sovereign  princes  resident  there  may  not  be  sued  in  the 
courts,"  cited  De  La  Torre  v.  Bernales,  1  Hov.  Supp.  to 
Vesey  Jr.  Eep.,  149,  where  Vice-Chancellor  Sir  John 
Leach  ordered  the  King  of  Spain  to  be  named  as  party 
to  a  suit,  the  object  of  which  was  to  charge  Bernales  in 
respect  of  acts  done  by  him  as  the  King's  agent. 

Madrazo's  suit  against  the  Governor  of  Georgia,  1 
Peters,  110,  and  KentucTcij  v.  Dennison,  24  How.,  66,  have 
been  cited  above. 

The  first  was  a  case  against  a  State,  the  object  being  to 
take  from  her  certain  slaves,  and  the  proceeds  of  other 
slaves  which  had  been  sold— the  slaves  and  the  money 
being  altogether  in  the  possession  of  the  State,  and  no 
part  thereof  having  come  within  the  jurisdiction  of  the 
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■court.  There  was  a  dissenting  opinion  by  Mr.  Justice 
Johnson. 

Kentucky  v.  Deymison,  24  How.,  66,  was  a  motion  for  a 
rule  on  Mr.  Dennison,  as  the  Governor  of  Ohio,  to  show 
cause  why  a  mandamus  should  not  issue,  commanding  liim 
to  surrender  a  fugitive  from  justice. 

Mr.  Chief  Justice  Taney,  reviewing  the  cases  in  2  Dallas, 
3  Dallas,  and  1  Peters,  maintained  the  jurisdiction  of  the 
court,  but  refused  the  rule,  because  the  court  could  not 
enforce  the  mandamus  if  granted. 

In  Beers  v.  Arkansas,  20  Howard,  .527,  the  State  of 
Arkansas  at  first  passed  a  law  allowing  herself  to  be  sued. 
Slie  then  repealed  it,  and  the  court  simply  decided  that  the 
repealing  act  was  valid. 

g  5326.    Wlieii  a  State  is  Liable. 

An  examination  of  the  cases  will  show  that  the  Eleventh 
Amendment,  while  it  forbids  suits  against  States,  has  always 
been  restricted  to  proceedings  against  a  State  in  her  sover- 
eign capacity.  A  State  has  never  been  allowed  this  im- 
munity when  she  descended  from  her  dais  and  entered  the 
markets  of  the  world  as  a  trader.  In  that  case  her  prop- 
erty', if  once  brought  within  the  jurisdiction  of  a  court, 
must,  like  all  other  property,  be  the  subject  of  the  law's 
adjudication.  Nor  has  a  State  ever  been  allowed  to  appro- 
priate property  charged  with  a  trust.  And  lastly,  her  offi- 
cers, acting  ministerially,  can  always  be  proceeded  against 
by  injunction  or  mandamus. 

In  Osborn  v.  Bank  of  U.  S.,  9  Wheaton,  739,  jurisdiction 
ivas  maintained  against  a  State,  though  she  was  not  a 
party  except  through  her  auditor  and  treasurer. 

Mr.  Chief  Justice  Marshall  said  (page  338)  :  "  The 
original  bill  prays  for  an  injunction  against  Ealph  Osborn, 
auditor  of  the  State  of  Ohio,  to  restrain  him  from  executing 
a  law  of  that  State,  to  the  great  oppression  and  injury  of 
the  complainants  (to  collect  a  tax  from  all  banks).  *  *  * 
The  true  inquiry  is  whether  an  injunction  can  be  issued  to 
restrain  a  person  who  is  a  State  officer  from  performing 
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any  official  act  enjoined  by  statute,  and  whether  a  court  of 
equity  can  decree  restitution  if  the  act  be  performed.  *  *  * 
If  the  State  of  Ohio  could  have  bpen  made  a  party  defend- 
ant, it  can  scarcely  be  denied  that  this  would  be  a  strong-  - 
case  for  an  injunction.  The  objection  is,  that  as  the  real 
party  (the  State)  cannot  be  brought  before  the  court,  a  suit 
cannot  be  sustained  against  the  agents  of  that  party.  *  *  * 
But  if  the  person  who  is  the  real  principal,  the  person  who 
is  the  true  source  of  the  mischief,  by  whose  power  and  for 
whose  advantage  it  is  done,  be  himself  above  the  law,  be 
exempt  from  all  judicial  process,  it  would  be  subversive  of 
the  best  established  principles  to  say  that  the  laws  could 
not  afford  the  same  remedies  against  the  agent  employed 
in  doing  the  wrong,  which  they  would  afford  against  him 
could  his  principal  be  joined  in  the  suit.  It  is  admitted 
that  the  privilege  of  the  principal  is  not  communicated  to 
the  agent  ;  *  *  *  why  should  not  the  preventive  power  of 
the  court  •  also  be  applied  to  him  ?  *  *  *  The  sixth  point 
made  by  the  appellants  is,  that  if  any  case  is  made  in  the 
bill  proper  for  the  interference  of  a  court  of  chancery,  it  is 
against  the  State  of  Ohio,  in  which  case  the  Circuit  Court 
could  not  exercise  jurisdiction.  *  *  *  The  interest  of  the 
State  is  direct  and  immediate,  not  consequential.  The 
process  of  the  court,  though  not  directed  against  the  State 
by  name,  acts  directly  upon  it  by  restraining  its  ofScers. 

*  *  *  The  Eleventh  Amendment  of  the  Constitution  has 
exempted  a  State  from  the  suits  of  citizens  of  other  States, 
or  aliens,  and  the  very  difficult  question  is  to  be  decided, 
whether  in  such  a  case  the  court  may  act  upon  the  agents 
employed  by  the  State,  and  on  the  property  in  their  hands. 

*  *  *  The  principle  seems  too  well  established  to  require 
that  more  time  should  be  devoted  to  it.  It  may,  we  think, 
be  laid  down  as  a  rule  which  admits  of  no  exception,  that, 
in  all  cases  where  jurisdiction  depends  on  the  party,  it  is 
the  party  named  in  the  record.  Consequently  the  Eleventh 
Amendment  is  of  necessity  limited  to  those  suits  in  which 
a  State  is  a  party  on  the  record.  The  State  not  being  a 
party  on  the  record,  and  the  court  having  jurisdiction  over 
those  who  are  parties  on  the  record,  the  true  question  is 
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not  one  of  jurisdiction,  but  whether  in  the  exercise  of  its 
jurisdiction  the  court  ought  to  make  a  decree  against  the 
defendants,  whether  they  are  to  be  considered  as  having  a 
real  interest,  or  as  being  only  nominal  parties.  *  *  *  It  is 
in  a  court  of  equity  alone  that  the  relief  would  be  real, 
substantial  and  effective." 

The  ruling  in  Osborn  v.  Bank  was  affirmed  in  Davis 
V.  Gray,  16  Wallace,  203  (18Y2). 

The  language  of  Mr.  Chief  Justice  Marshall,  in  U.  S. 
Bank  v.  Planters'  Bank,  9  Wheaton,  90Y  (1821),  has  been 
frequently  quoted.     He  says  : 

' '  It  is,  we  think,  a  sound  principle  that  when  a  govern- 
ment becomes  a  partner  in  any  trading  company,  it  divests- 
itself,  so  far  as  concerns  the  transactions  of  that  company, 
of  its  sovereign  character,  and  takes  that  of  a  private  citi- 
zen. Instead  of  communicating  to  the  company  its  pi  Iv- 
ileges  and  its  prerogatives,  it  descends  to  a  level  with  those 
with  whom  it  associates  itself,  and  takes  the  character 
which  belongs  to  its  associates,  and  to  the  business  which  is 
to  be  transacted.  *  *  *  The  State  of  Georgia,  by  giving 
to  the  bank  the  capacity  to  sue  and  be  sued,  voluntarily 
strips  itself  of  its  sovereign  character  so  far  as  respects  the 
transactions  of  the  bank,  and  waives  all  the  privileges  of 
that  character.  As  a  member  of  a  corporation,  a  govern- 
ment never  exercises  its  sovereignty.  It  acts  merely  as  a 
corporator,  and  exercises  no  other  power  in  the  manage- 
ment of  the  affairs  of  the  corporation  than  are  expressly 
given  by  the  incorporating  act.  *  *  *  Tlie  Government, 
by  becoming  a  corporator,  lays  down  its  sovereignty  so 
far  as  respects  the  transactions  of  the  corporation  and  ex 
ercises  no  power  or  privilege  which  is  not  derived  from  the 
charter." 

The  same  principle  was  declared  in  the  following  cases  : 
Cohens   v.    Virginia,    6   Wheat.,    204:    (1821)  ;  i    Bank    of 

'  Cohens  v.  Virginia,  6  Wheaton,  264  (1821).  Opinion  by  Marshall,  C. 
J.  (440).  Writ  of  Error  to  the  Quarterly  Session  Court  for  the  Borough  of 
Norfolk,  Virginia,  it  being  the  highest  court  of  law  of  that  State  having 
jurisdiction  of  the  case. 

A  Virginia  statute  of  January  1,  1820,  prohibited  lotteries.     Congress,, 
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Kentucky  v.  Wister,  2  Pet.,  318  (1829) ;  ^  Briscoe  v.  Bank 
of  Kentucky,  11  Pet.,  25  (1837)  ;  Louisville  Railroad 
Company  r.  Letson,  2  How.,  497  (1844)  ■,^  Darrington  v. 
Bank  of  Alabama,  13  How.,  12(1851);  Cur  ran  y.  Arkan- 
sas, 15  How.,  304  (1853) ;  McGee  v.  Mathis,  4  Wall.,  143  ;» 

May  3,  1802,  incorporated  the  City  of  Washington.  By  an  amended  act, 
May  4,  1812,  the  corporation  was  empowered,  inter  alia,  "  to  authorize  the 
drawing  of  lotteries  for  eflfecting  any  important  improvement." 

Cohens  sold  in  Norfolk  a  lottery  ticket  duly  issued  by  the  corporation  at 
Washington.  Upon  indictment  and  case  stated  the  court  below  gave 
judgment  for  the  Commonwealth  and  sentenced  t]ie  defendants  to  a  fine  of 
$100  each.  They  then  took  this  writ  of  error.  The  counsel  for  the  State 
(Mr.  Barbour  and  Mr.  Smyth)  moved  to  dismiss  the  writ  of  error,  because  : 
— 1st.  A  State  was  a  defendant.  2d.  Because  no  writ  of  error  would 
lie  to  the  State  court.  And  3rd.  Because  of  want  of  jurisdiction  under 
the  Constitution  or  the  Judiciary  Act. 

Mr.  D.  B.  Ogden  and  Mr.  Pinkney  opposed  the  inotion  and  it  was 
denied.  The  case  was  then  argued  by  Mr.  D.  B.  Ogden  and  the  Attorney- 
General,  Mr.  William  Wirt,  for  the  plaintiffs  in  error,  and  bj-  Mr.  "Webster, 
■contra.    The  judgment  was  afSrmed. 

'  Bank  of  Kentucky  v.  Wister  et  al.,  2  Peters,  318  (182C).  AVrit  of 
error  to  the  Circuit  Court  of  the  District  of  Kentucky.  Opinion  by  JOHXSOX, 
J.  (838). 

In  an  action  for  money  had  and  received  for  the  recovei-y  of  the  amount 
of  a  deposit  made  in  the  Bank  of  the  Commonwealth  of  Kentucky,  acting 
under  an  act  of  incorporation  passed  by  the  Legislature  of  that  State,  the 
■defendant  pleaded  to  the  jurisdiction  on  the  ground  that  the  State  of  Kt-n- 
tucky  alone  was  the  proprietor  of  the  stock  of  the  bank  ;  for  which  reason 
it  was  insisted  that  the  suit  was  virtually  against  a  sovereign  State. 

The  court  was  of  opinion  that  the  question  was  no  longer  open.  Tlie 
case  of  the  United  States  Bank  v.  Tlie  Planters'  Bank  of  Georgia,  9 
Wheaton,  904,  affirmed. 

"  Tlie  Louisville,  Cincinnati  Railroad  Company,  v.  Letscm,  2  How., 
497  (1844).  Opinion  delivered  by  Wayne,  J.  (p.  550).  Writ  of  error  from 
the  Circuit  Court  of  the  United  States  for  the  District  of  South  Carolina. 

A  citizen  of  one  State  can"  sue  a  corporation  which  has  been  created 
by,  and  transacts  its  business  in  another  State  (the  suit  being  brought  in 
the  latter  State),  although  some  of  the  members  of  the  corporation  are  not 
citizens  of  the  State  in  which  the  suit  is  brought,  and  although  the  State 
itself  may  be  a  member  of  the  corporation. 

^MoGee  v.  Mathis,  4  Wallace,  143  (1866). 

Opmion  by  Chase,  C.  J.  (p.  155).  Error  to  the  Supreme  Court  of 
Arl-ansas. 

Where  a  State,  in  order  to  promote  the  drainage  and  sale  of  certain 
-swamp  lands  belonging  to  it  and  which  it  was  desirous  of  reclaiming,  has 
passed,  by  way  of  encouraging  purchasers,  a  law  that  such  lands  "  shall  be 
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Furman  v.  Nichol,  8  Wall.,  4-l.i  In  the  case  of  Darriwj- 
ton  V.  Bank  of  Alabama,  13  Howard,  17  (1851),  McLean, 
J.,  says  :  "The  State  as  a  stockholder  held  its  property  as 
a  corporation  or  an  individual  could  hold  it,  in  the  Mobile 
Bank.  The  specie  in  its  vaults,  the  notes  taken  on  discount, 
and  every  description  of  property  managed  by  the  directors 
of  the  bank,  were  subject  to  judicial  process  by  its  credit- 
ors. A  d  in  such  a  procedure  the  State  in  its  sovereign 
capacity  could  not  interfei-e.  Its  powers  would  be  no 
greatt-r  than  the  powers  of  individual  stockholders  of  the 
bank  under  similar  circumstances." 

In  Woodruff  v.  TrapnaJJ,  10  How.,  190  (1850),  where 
it  was  held  that  a  State  law  incorporating  a  bank  of  which 
the  State  was  to  be  the  sole  stockholder,  created  a  contract 
with  the  loanholders,  which  no  subsequent  act  could  im- 
pair, McLean,  J.,  says  (p.  207)  :  "  We  naturally  look  to- 
the  act  ion  of  a  sovereign  State  to  be  characterized  by  a 
more  scrupulous  regard  to  justice  and  a  higher  morality 
than  belong  to  the  ordinary  transactions  of  inclividucds. 
The  obligation  of  the  State  of  Arkansas  to  receive  the  notes 
of  the  bank  in  payment  of  its  debts  is  much  stronger  than 
in  the  case  of  individual  guaranty." 

The    Santissiuia    Trinidad,    T    Triieaton,     2S3   (1822). 

exempt  from  taxation  for  the  term  of  ten  years,"  and  issued  transferable 
scrip  receivable  for  them,  a  repeal  of  tlie  exemption  act,  so  far  as  it  con- 
cerns lands  paid  for  either  before  or  after  the  repeal,  with  scrip  issued 
before  the  repeal,  impairs  a  contract  of  the  State  with  the  holders  of  such 
scrip. 

'  Furman  v.  Nichol,  8  Wallace,  41  (1808).  Opinion  by  Davis,  J.  (p.  55). 
Error  to  the  Supreme  Court  of  Tennessee. 

The  provision  in  section  13  of  the  Charter  of  1838,  of  the  Bank  of  Ten- 
nessee, "  that  the  bills  or  notes  of  said  corporation,  originally  made  pay- 
able, or  which  shall  have  become  payable  on  demand,  in  gold  or  silver 
coin,  shall  be  receivable  at  the  treasury  of  the  State,  and  by  all  tax  col- 
lectors and  other  public  officers,  in  all  payments  for  taxes  or  other  moneys- 
due  to  the  State,"  made  a  contract  on  the  part  of  tlie  State  with  all  persons, 
that  the  State  would  receive  for  all  payments  for  taxes  or  other  moneys 
due  to  it,  all  bills  of  the  bank  lawfully  issued,  while  the  section  remained 
in  force.  The  guaranty  was  not  a  personal  one,  but  attached  to  the  note 
if  so  issued  ;  as  much  as  if  written  on  the  back  of  it.  It  went  with  the 
note  every  wliere,  as  long  as  it  lasted,  and  although,  after  the  note  was  issued,, 
section  13  was  repealed. 
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The  South  American  Colonies  of  Spain  were  then  in  revolt 
against  their  mother  country.  Mr.  Ohaytor,  a  citizen  of 
the  United  States,  saw  fit  to  attempt  to  expatriate  him- 
self, and  in  May,  1816,  he  accepted  at  Buenos  Ayres  a  com- 
mission from  the  Government  of  the  United  Provinces  as 
commander  of  the  Independencia,  a  public  armed  vessel. 
Claiming  that  open  war  existed  between  Spain  and  the 
Provinces,  he  captured  two  Spanish  vessels,  the  Santissima 
Trinidad  and  the  St.  Ander,  from  which  he  took  valuable 
cargoes  of  cochineal  and  other  merchandise.  The  captors 
brought  the  prize  goods  into  the  port  of  Norfolk.  Their 
vessel  was  there  acknowledged  as  a  public  ship  of  war,  and 
it  seems  that  with  the  consent  of  our  Government  the  coch- 
ineal was  landed  in  the  custom  house  store.  The  Consul  of 
Spain  thereupon  filed  a  libel  on  behalf  of  the  original  Span- 
ish owners,  and  claimed  restitution  upon  three  grounds. 
(1)  That  the  commander  of  the  capturing  vessel,  being  a 
citizen  of  the  United  States,  was  prohibited  by  our  treaty 
with  Spain  from  cruising  against  that  power  ;  (2)  that 
the  Independencia  was  originally  owned  and  fitted  out  in 
the  United  States  ;  and  (3)  that  her  force  and  armament 
had  been  illegally  augmented  within  our  jurisdiction. 
Pending  the  controversy,  the  captors  secured  a  condemna- 
tion at  Buenos  Ayres  of  the  goods,  and  they  set  up  as  con- 
clusive— the  legality  of  the  capture,  the  adjudication  at 
Buenos  Ayres,  and  the  immunity  of  the  Provinces  as  sover- 
eign States  from  liability  to  answer  in  our  courts.  The 
Supreme  Court  decided  that  during  the  existence  of  the 
civil  war  between  Spain  and  her  Colonies,  and  previous  to 
the  acknowledgment  of  the  independence  of  the  latter  by 
the  United  States,  the  Colonies  were  deemed  by  us  belliger- 
ent nations,  and  were  entitled,  so  far  as  concerns  us,  to  all 
the  sovereign  rights  of  war  against  their  enemy.  They 
also  held  that  the  sending  of  armed  vessels,  or  of  munitions 
of  war,  from  a  neutral  country  to  a  belligerent  port,  for 
sale  as  articles  of  commerce,  is  unlawful  only  as  it  sub- 
jects the  property  to  confiscation  on  capture  by  the  other 
belligerent,  and  that  no  neutral  State  is  bound  to  prohibit 
"the  exportation  of  contraband  articles.      The  court  ruled 
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that  the  sixth  article  of  the  Spanish  treaty  of  1795  appUed 
■exclusively  to  the  protection  and  defense  of  Spanish 
ships  within  our  territorial  jurisdiction,  and  provided  only 
for  their  restitution  when  captured  within  the  same  ; — that 
the  fourth  article  of  the  same  treaty,  which  prohibits  the 
citizens  or  subjects  of  the  respective  contracting  parties 
from  taking  commissions,  etc. ,  to  cruise  against  the  other 
under  the  penalty  of  being  considered  as  pirates,  is  confined 
to  private  armed  vessels,  and  does  not  extend  to  public  ships. 

As  to  the  augmentation  of  force  in  our  ports  or  an 
illegal  outfit,  the  court  held  that  while  it  did  not  affect  any 
capture  made  after  the  original  cruise,  for  which  such  aug- 
mentation or  outfit  was  made,  is  terminated,  yet  as  to  capt- 
ures made  during  the  same  cruise,  the  uniform  doctrine 
of  the  court  had  been,  that  they  are  infected  with  the 
character  of  torts,  and  that  the  original  owner  is  entitled 
to  restitution,  when  the  property  is  brotight  within  the  juris- 
diction. And  in  reference  to  the  point  of  the  immunity  of 
the  sovereign,  the  court  held  that  the  right  of  restitution 
extended  to  caiJtures  by  public  as  well  as  by  private  armed 
ships,  ai)d  that  the  exemption  of  foreign  public  ships 
coming  into  our  waters,  under  an  express  or  implied 
license  from  the  local  jurisdiction,  does  not  extend  to  their 
prize  ships  or  goods,  captured  in  violation  of  our  neutrality. 

Mr.  Justice  Story  said  (p.  354)  : 

"Whatever  may  be  the  exemption  of  the  public  ship 
herself,  and  of  her  armament  and  munitions  of  war,  the 
prize  property  which  she  brings  into  our  ports  is  liable  to 
the  jurisdiction  of  our  courts,  for  the  purpose  of  examina- 
tion and  inquiry,  and  if  a  proper  case  be  made  out,  for 
restitution  to  those  whose  possession  has  been  divested  by 
a  violation  of  our  neutrality. " 

In  U.  S.  V.  Wilder,  3  Sumner,  308  (1838),  a  lien  was 
enforced  against  the  property  of  the  general  Grovernment. 

The  parties  agreed  to  the  following  statement  of  facts  : 
"That  the  schooner  Jasper,  from  Boston  to  New  York, 
went  ashore  on  Long  Island.  The  expense  in  saving  the 
goods  was  to  bo  averaged  by  general  average.  Among  the 
property  there  was  clothing  to  the  amount  of  $7, 320  belong- 
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ing  to  the  United  States.  The  goods  being  brought  back 
to  Boston,  the  owners  of  the  vessel  made  out  an  average 
bond  for  the  freighters  to  sign.  The  United  States  declined 
signing  the  bond,  claiming  the  right  to  take  the  goods 
without  paying  the  contribution  to  average.  The  right 
being  denied  by  the  owners  of  the  vessel,  they  refused  to 
deliver  the  clothing  to  the  United  States,  and  this  action  is 
brought  to  recover  the  value  of  the  clothing.  If  the  court 
are  of  opinion  that  the  United  States  have  no  such  right, 
judgment  to  be  for  defendant.  If  of  opinion  that  the  United 
States  have  such  right,  the  defendant  shall  be  defaulted 
and  the  clothing  given  up." 

The  court  held  that  in  cases  of  general  average  the 
master  and  owners  may  retain  all  goods  of  the  shippers 
until  their  share  of  the  contribution  towards  the  average 
is  either  paid  or  secured,  and  that  there  was  no  exception  to 
the  general  rule  in  favor  of  the  United  States  or  any  other 
government  or  sovereignty,  although  there  may  be  cases 
of  contract  where  liens  on  the  property  of  the  Government 
do  not  attach,  as  on  that  of  private  persons. 

In  cases  of  salvage  of  private  ships  and  cargoes,  the 
freight  on  board  belonging  to  the  Government  is  equally 
subject  to  the  admiralty  process,  in  rem,  for  the  proportion 
due  for  salvage,  with  that  of  ixiere  private  shippers. 

The  lien  of  seamen's  and  of  bottomry  bonds  exists,  in  all 
cases,  as  much  against  the  Government  becoming  pro- 
prietors, by  way  of  purchase  or  forfeiture  or  otherwise,  as 
against  private  persons.  *  *  Sovereignty  does  not  nec- 
essarily imply  an  exemption  of  its  property  from  the  pro- 
cess and  jurisdiction  of  the  courts  of  justice  ;  and  it  seems 
a  fair  inference  from  the  duties  of  the  sovereign  in  such 
cases,  that  ivhere  a  lien  exists  on  property,  upon  general 
princijDles  of  justice,  jure  gentium,  that  lien  ought  to  he 
presumed  to  he  admitted  and  protected  by  every  sovereign, 
until  the  presumption  is  repelled  by  some  positive  edict  to 
the  contrary." 
Mr.  Justice  Story  said  (p.  311) : 

"*  *  *  The  general  maritime  law  enforces  a  contribu- 
tion independent  of  any  notion  of  cont.-act,  upon  the  ground 
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of  justice  and  equity.  *  *  *  And  it  gives  a  lien,  in  rem,  for 
the  contribution,  not  as  the  only  remedy,  but  as,  in  many 
cases,  the  best  remedy.  *  *  *  The  very  circumstance  that 
no  suit  ivould  lie  against  the  United  States  in  its  sover- 
eign capacity  would  seem  to  furnish  the  strongest  ground 
why  the  rem.edy  in  rem  should  he  held  to  exist.  And  I  do 
not  well  see  how  otherwise  it  would  be  practicable  at  all,  or 
if  practicable,  how,  without  extreme  peril  to  the  ship- 
owner, any  private  ascertainment  or  settlement  of  the 
general  average  could  be  made  at  all.  *  *  *  In  the  case 
of  mere  private  shipments,  a  court  of  equity  (and  probably 
a  court  of  admiralty,  also,  by  a  proceeding  in  rem)  would 
have  ample  jurisdiction  to  compel  a  reluctant  shipper  to 
submit  to  its  .jurisdiction,  in  ascertaining  and  decreeing  an 
apportionment  of  the  contribution  to  be  made  by  all  the 
shippers  *  *  *  the  freight  on  board  belonging  to  the 
Government  is  equally  subject  to  the  admiralty  process,  in 
rem,  for  its  proportion  due  for  salvage. "  ^ 

Curran  v.  The  State  of  Arkansas,  and  The  Bank  of  the 
State  of  Arkansas,  15  Howard,  304  (1863),  showed  these 
facts : 

In  1S36,  the  Legislature  of  Arkansas  incorporated  a  bank 
with  the  usual  banking  powers  of  discount,  deposit  and 
circulation,  the  State  being  the  sole  stockholder.  The  bank 
went  into  operation  and  issued  bills  in  the  usual  form,  but 
in  November,  1839,  suspended  specie  payments. 

It  was  held,  That  upon  general  principles  of  law  a  cred- 
itor of  an  insolvent  corporation  can  pursue  its  assets  into 
the  hands  of  all  other  persons,  except  bona  fide  creditors 
or  purchasers,  and  that  there  was  nothing  in  the  character 
of  the  parties  or  in  the  laws  transferring  the  property  to 
make  it  an  exception  to  the  general  rule. 

The  opinion  of  the  Supreme  Court  of  the  United  States 
was  delivered  by  Mr.  Justice  Curtis.     He  said  (p.  308)  : 

"  So  far  as  the  property  of  this  bank  has  become 
vested  in  the  State  or  gone  to  its  use,  it  is  so  vested  and 
used,  charged  with  a  tru^t  in  favor  of  this  complainant,  as 
an  unpaid  creditor,  unless  there  is  something  in  the  charac- 
ter of  the  parties,  or  the  consideration  upon  which,  or  the 
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operation  of  the  laws  by  force  of  which,  it  has  been  trans- 
ferred, taking  the  case  out  of  the  principles  above  laid  down. 
*  *  *  That  a  State,  by  becoming  interested  with  others 
in  a  banking  corporation,  or  by  owning  all  the  capital  stock, 
does  not  impart  to  that  corporation  any  of  its  privileges  or 
prerogatives,  that  it  lays  down  its  sovereignty,  so  far  as 
respects  the  transactions  of  the  corjioration,  and  exercises 
no  power  or  privilege  in  respect  to  those  transactions  not 
derived  from  the  charter,  has  been  repeatedly  affirmed  by 
this  court." 

"And  our  opinion  is  that  the  fact  that  the  capital  stock 
■of  this  corporation  came  from  the  State,  which  ivas  solely 
interested  in  the  profits  of  the  business,  does  not  affect  the 
complainant'' s  right  as  a  creditor  to  be  paid  out  of  its  prop- 
^rty,  a  right  which,  as  we  have  seen,  follows  the  fund  into 
the  hands  of  every  person,  save  a  bona  fide  creditor  or  pur- 
chaser, and  which  a  court  of  equity  is  bound  to  enforce  by 
its  decree  against  any  party  (except  such  a  creditor  or 
purchaser)  capable  by  law  of  being  brought  within  its  juris- 
diction." 

Elliot  V.  Van  Voorst  et  al.,  3  Wallace  Jr.  Reps.,  299 
(1860),  ruled  that  the  rights  of  the  United  States  Govern- 
ment as  a  sovereign,  and  its  prerogatives  as  such,  are  co- 
extensive with  the  functions  of  Government  committed  to  it. 

When  it  purchases  land  within  a  State  not  intended  for 
forts,  arsenals  and  other  national  uses,  but  merely  to 
secure  a  debt,  it  takes  the  land  as  any  other  corporation, 
and  cannot  claim  any  of  the  immunities  or  prerogatives  of 
a  sovereign. 

Consequently,  a  mortgagee  may  have  a  valid  decree  in 
Chancery  for  the  sale  of  the  mortgaged  land,  where  the 
United  States  is  the  owner  of  the  equity  of  redemption,  on 
a  notice  given  in  any  manner  the  court  may  prescribe. 

The  history  of  the  title  passed  upon  was  this  :  Van  Voorst 
was  the  original  owner  of  a  lot.  He  sold  it  to  one  Innes, 
who  reconveyed  it  on  the  same  day,  by  way  of  mortgage, 
to  secure  a  balance  of  the  purchase-money.  Innes  conveyed 
his  equity  of  redemption  to  one  Swartwout,  collector  of 
\the  port  of  New  York.     Swartwout  becoming  a  defaulter  to 
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the  Government,  this  lot  was  seized,  sold  and  bid  in  for  the 
United  States,  and  a  deed  made  by  the  marshal.  The 
complainant  claimed  under  the  United  States,  whose  title 
he  had  bought.  Neither  principal  nor  interest  having  been 
paid  on  the  mortgage  to  Van  Voorst,  the  mortgagee,  for 
some  time,  and  the  land  being  vacant  and  unproductive, 
and  the  only  remedy  left  to  him  being  a  sale  of  the  land 
under  his  mortgage,  he  filed  his  bill  in  the  Court  of  Chan- 
cery of  New  Jersey,  to  have  his  mortgage  foreclosed  and 
the  land  sold  to  satisfy  the  debt  due  on  the  mortgage.  The 
bill  set  forth  that  the  United  States  had  become  owner  of 
the  equity  of  redemption,  and  prayed  that  a  notice  of  subpoena 
might  issue  to  J.  S.  Green,  Esq.,  attorney  of  the  United 
States  for  New  Jersey  district,  that  he  answer  in  behalf  of 
the  United  States  and  show  any  defense  against  the  prayer 
of  the  bill. 

The  question  presented  was,  whether  the  judicial  sale 
by  the  Court  of  Chancery  of  New  Jersey,  to  satisfy  or  fore- 
close the  mortgage,  was  valid  or  void  ;  the  respondents 
contending  that  it  was  void,  because  the  United  States 
being  a  sovereign,  could  not  be  sued  in  the  State  Court  of 
New  Jersey.  The  Circuit  Court  of  the  United  States  held 
to  the  contrary. 

Mr.  Justice  Grier  said  (p.  301)  : 

"I  am  of  opinion  that  the  Court  of  Chancery  of 
New  Jersey  had  jurisdiction  to  effect  a  sale  of  these  mort- 
gaged premises,  in  satisfaction  of  the  lien  ;  that  its  decree 
and  the  sale  under  it  are  not  void  for  want  of  jurisdic- 
tion." 

If  a  sovereign  see  fit  to  hold  property  subject  to  a  lien, 
it  is  not  possible  for  her  to  say  that  the  privilege  of  immunity 
shall  so  attach  itself  to  the  property  as  to  strip  the  creditor 
of  his  incumbrance,  and  thus  spoil  him  of  his  right. 

Trustees  of  the  Wabash  and  Erie  Canal  Co.  v.  Beers, 
2  Black,  448  (1862).  On  appeal  from  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana  : — 

The  general  Government  had  granted  to  the  State  of 
Indiana  certain  lands  to  aid  in  the  construction  of  a  canal 
to  unite  Lake  Erie  with  Wabash  Eiver. 
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In  1832,  the  Legislature  of  Indiana  authorized  the  board 
of  canal  commissioners  to  borrow  $200,000,  to  be  used  in 
making  a  canal,  and  pledged  the  lands  donated  by  the 
United  States,  and  all  the  moneys  arising  therefrom,  for 
the  payment  of  the  bonds.  The  rents  and  profits  of  the 
canal  belonging  to  the  State  were  also  pledged ;  and  the 
State  guaranteed  the  bonds.  Two  hundred  bonds  of 
$1,000  each  were  issued,  and  the  plaintiff  held  two  of  them. 

In  1834,  the  Legislature  authorized  another  loan  of 
$400,000,  and  pledged  the  canal  and  the  same  land,  and 
guaranteed  the  bonds. 

In  1835,  the  State  passed  an  act  creating  a  loan  of 
$22Y,000,  for  the  payment  of  which  she  did  not  pledge  the 
canal. 

In  1836,  a  law  was  passed  for  a  general  system  of  inter- 
nal improvement  and  to  borrow  $10,000,000  ;  for  which  the 
State  pledged  her  canals,  railroads,  turnpikes  and  the  tolls 
and  water  rents  arising  from  them ;  $500,000  of  the 
loan  was  for  the  benefit  of  the  Wabash  Canal,  for  which 
the  canal,  its  lands  and  resources,  were  again  pledged  as 
security. 

The  plaintiff  owned  thirteen  bonds  of  $1  000  each  of  the 
ten  million  loan. 

The  State  became  embarrassed,  and  an  act  of  1816  and  a- 
supplement  of  1847  were  passed,  providing  for  a  surrender 
of  bonds  by  the  holders  and  an  issue  of  stock  certificates  to 
complete  the  canal. 

The  plaintiff  surrendered  his  thirteen  bonds,  but  he  did 
not  surrender  his  two  bonds  of  the  first  loan. 

It  was  held.  That  the  surrender  of  the  thirteen  bonds  did 
not  constitute  an  agreement  to  surrender  the  two  bonds  : 
that  the  first  issue  of  the  bonds  was  a  lien  upon  the  canal, 
its  lands  and  revenues,  "  and  the  Legislature  could  not 
divest  that  lien  or  postpone  it  to  others,  because  it  was  the 
result  of  contract,  and  was  protected  by  the  provisions  of 
the  Constitution  of  the  United  States  against  impairing  the 
obligation  of  contracts." 

The  Supreme  Court  affirmed  the  principle  upon  whicL 
the  case  had  been  ruled,  but  added  (p.  457)  :  "The  bill  in 
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this  case  must  be  treated  as  in  the  nature  of  a  creditor's 
bill,  although  not  strictly  of  that  class.  The  decree  *  *  * 
should  provide  for  the  other  holders  the  same  relief  which 
it  gives  to  the  plaintiff.  And  the  case  should  be  referred 
to  a  master  to  ascertain  who  these  bondholders  are,  about 
which  we  presume  there  will  be  little  difficulty,  and  to 
notify  them  to  come  in  and  share  in  the  fruits  of  the  de- 
cree, on  paying  their  proportion  of  its  expense.  For  this 
purpose  the  case  is  remanded  to  the  Circuit  Court,  with 
instructions  to  proceed  in  accordance  with  this  opinion." 

In  The  Siren,  T  Wallace,  152  (1868),  the  court  ruled  that 
a  claim  for  damages  exists  against  a  vessel  of  the  United 
States  guilty  of  a  maritime  tort  as  much  as  if  the  offend- 
ing vessel  belonged  to  a  private  citizen.  And  although  for 
reasons  of  public  policy  the  claim  cannot  be  enforced  by 
direct  proceedings  against  the  vessel,  yet  it  will  be  enforced 
by  the  courts  whenever  the  property  itself,  upon  which  the 
claim  exists,  becomes,  through  the  affirmative  action  of  the 
United  States,  subject  to  their  jurisdiction  and  control.  The 
Government  in  such  a  case  stands,  with  reference  to  the 
rights  of  the  defendants  or  claimants,  as  do  private  suitors, 
except  that  it  is  exempt  from  costs,  and  from  affirmative 
relief  against  it,  be3'ond  the  demand  or  property  in  con- 
troversy. 

By  the  admiralty  law,  all  maritime  claims  upon  the  ves- 
vel  extend  equally  to  the  proceeds  arising  from  its  sale,  and 
are  to  be  satisfied  out  of  them. 

These  principles  were  thus  applied  : — A  prize  ship  in 
charge  of  a  prize  master  and  crew,  on  her  way  from  the 
pluce  of  capture  to  the  port  of  adjudication,  committed  a 
maritime  tort,  by  running  into  and  sinking  another  vessel. 
Upon  the  libel  of  the  Government,  the  ship  was  condemned 
as  lawful  prize  and  sold,  and  the  proceeds  paid  into  the 
reo'istry.  The  owners  of  the  sunken  vessel  and  the  owners 
of  the  cargo  thereupon  intervened  by  petition,  asserting  a 
claim  upon  the  proceeds  for  the  damages  sustained  by  the 
collision  ;  and  it  was  held  that  they  were  entitled  to  have 
their  damages  assessed  and  paid  out  of  the  proceeds,  before 
distribution  to  the  captors. 
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Mr.  Justice  Field  (p.  160)  cites  and  relies  on  United 
States  V.  Wilder,  3  Sum.,  308,  and  adds  (p.  161): 

' '  In  the  case  of  the  schooner  Davis  and  cargo,  recently 
decided  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  cotton  belonging  to  the 
United  States  was  held  liable  to  contribution  to  meet  the 
alloivance  made  for  salvage  services  in  saving  vessel  and 
cargo.  '  The  mere  fact,'  said  the  court,  '  of  the  ownership 
of  the  cotton  by  the  Grovernment,  in  the  act  of  being  car- 
ried to  its  port  of  destination  for  the  purpose  of  a  market 
as  merchandise,  we  think  did  not  exempt  it  from  the  lien  in 
case  of  salvage  service.'  We  shall  not  enter  into  an  argu- 
ment in  support  of  the  position,  as  the  subject,  or  rather  a 
kindred  one,  the  liability  of  property  of  the  Grovernment  for 
general  average,  and  the  present  question  incidentally  have 
been  most  elaborately  examined  by  Mr.  Justice  Story. 
We  are  inclined,  also,  to  the  opinion  that  it  is  the  doctrine 
of  the  admiralty  in  England,  and  of  the  mo^t  approved 
modern  elementary  wi'iters  on  the  subject  in  this  country." 

Osborn  v.  The  Bank  of  United  States,  above  cited,  was 
affirmed  in  Davis  v.  Gray,  16  Wallace,  203  (1872),  where 
it  was  held.  That  a  circuit  court  of  the  United  States, 
in  a  proper  case  of  equity,  may  enjoin  a  State  officer  from 
executing  a  State  law  in  conflict  with  the  Constitution 
or  a  statute  of  the  United  States,  when  such  execution  will 
violate  the  rights  of  the  complainant. 

That  where  a  State  is  concerned  the  State  should  be  made 
a  party,  if  it  can  be  done.  That  it  cannot  be  done  is  a 
sufficient  reason  for  the  omission  to  do  it,  and  the  case  may 
proceed  to  decree  against  her  officers  in  all  respects  as  if  she 
were  a  party  to  the  record. 

That  in  deciding  who  are  parties  to  the  suit  the  court 
will  not  look  beyond  the  record.  That  making  a  State 
officer  a  party  does  not  make  the  State  a  party,  although  her 
law  may  prompt  his  action,  and  she  may  stand  behind  him  as 
the  real  party  in  interest.  That  a  State  can  be  made  a  party 
only  by  shaping  the  bill  expressly  with  that  view,  as  where 
individuals  or  corporations  are  intended  to  be  put  in  that 
relation  to  the  case. 
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la  this  case  the  State  of  Texas  was  actually  the  party  ; 
the  nominal  defendants  were  her  governor  and  land  com- 
missioner. The  State  had  in  1856  incorporated  a  railroad 
with  an  immense  land  grant.  In  November,  1869,  a  new 
Constitution  was  adopted,  by  which  all  lands  granted  to 
railroad  companies  and  then  unaliened  were  "  declared  for- 
feited to  the  State  for  the  benefit  of  the  school  fund."  The 
Circuit  Court  of  the  United  States  for  the  Western  District 
of  Texas  decla,red  this  provision  null,  and  perpetually  en- 
joined the  defendants  from  issuing  any  patent  for  the  com- 
pany's lands.  This  decree  was  affirmed  by  the  Supreme 
Court  of  the  United  States. 

In  State  ex  relatione  Theodore  D.  Wagner  v.  John  R. 
Stall,  the  treasurer  of  Charleston  County,  17  Wallace,  425 
(1873),  the  opinion  was  delivered  by  Mr.  Justice  Hunt.  The 
State  of  South  Carolina  was  substantially  the  party  upon 
the  record.  She  was  represented  by  her  treasurer.  She 
had  chartered  a  State  bank,  and  had  provided  in  the  six- 
teenth section  of  the  act  of  incorporation,  that  the  notes 
of  the  bank  should  be  receivable  at  the  treasury  in  payment 
of  taxes  due  to  the  State.  Mr.  Wagner  was  indebted  for 
taxes,  and  he  tendered  8i,  000  and  upwards  to  the  defendant, 
the  county  treasurer  of  Charleston,  in  bills  of  the  bank. 
The  officer  refused  to  receive  them.  Mr.  Wagner  applied 
for  a  mandamus  to  compel  the  defendant  to  receive  the 
bank  notes.  The  Supreme  Court  of  South  Carolina  ad- 
judged that  the  treasurer  was  not  bound  to  receive  the 
notes,  and  refused  the  mandamus.  Mr.  IVagner  thereupon 
took  his  writ  of  error  from  the  Supi-eme  Court  of  the 
United  States.  The  question  directly  affected  the  sovereign, 
for  it  concerned  the  collection  of  her  revenues.  She  was 
not  a  party  to  the  record  in  name,  although  clearly  so  in 
interest.  The  Supreme  Court  considered  with  great 
care  all  the  Acts  of  Assembly  relied  upon  as  affecting 
the  relator's  rights,  and  concluded  their  opinion  in  these 
words  : 

'■'Much  that  is  difficult  in  the  consideration  of  the  case 
of  this  hank  is  explained  by  the /acf  that  the  State  itself 
ivas  its  sole  stockholder,  receiving  all  the  benefits  of  its  bills 
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issued,  and  responsible  for  allits  losses  and  the  jpayment 
of  its  hills." 

"  Upon  the  whole  case  we  are  clear  that  the  judgment 
helow  must  be  reversed,  and  a  mandamus  issued  to  the 
collector  directing  him  to  receive  in  payment  of  the  relator's 
taxes  the  hills  offered  by  him. " 

In  Barings  v.  Dahney,  19  Wallace,  1  (18Y3),  it  is 
ruled  : 

1.  Though  the  stock  of  a  hank  he  altogether  owned  by 
a  State,  if  the  bank  is  insolvent  its  assets  cannot  be  appro- 
priated by  legislative  act  or  otherwise  to  pay  the  debts  of 
the  State,  as  distinguished  from  the  debts  of  the  bank. 
Tliose  assets  are  a  trust  fund  first  applicable  to  the  payment 
of  the  debts  of  the  bank. 

2.  An  act  of  the  Legislature  requiring  the  managers  of 
an  insolvent  bank  belonging  to  the  State  to  hold  its  assets 
appropriated  to  the  payment  of  certain  specified  debts, 
creates  a  trust  in  favor  of  the  creditors  holding  said  debts, 
and  if  assented  to  by  them,  amounts  to  a  contract  with  them 
to  carry  out  said  trust. 

3.  If  such  an  act,  however,  has  the  effect  to  appropriate 
the  assets  of  the  bank  to  pay  the  debts  of  the  State,  to  the 
prejudice  of  billholders  and  other  creditors  of  the  bank, 
it  is  repugnant  to  that  clause  of  the  Constitution  which 
proliibits  a  law  impairing  the  obligation  of  contracts,  and 
is  void. 

The  foregoing  principles  have  been  approved  and  main- 
tained in  the  later  cases  :  B.  R.  Co.  v.  Tennessee,  101  U.  S., 
337  (1879);  Cimninghamy.  R.  R.  Co.,  109  U.  S.,  446  (1SS3); 
Hagood  v.  Southern,  117  U.  S.,  52  (1885);  Rolston  v.  Mis- 
souri Fund  Commissioners,  120  U.  S.,  391  (1886);  In  re 
Ayres,  123  U.  S.,  443  (1887);  North  Carolina  v.  Temple, 
134  U.  S.,  22  (1889);  Louisiana  v.  Steele,l(]i.,  230  (1889); 
Pennoyer  v.  McConnaughy,  140  U.  S.,  1  (1890). 

The  right  to  sue  the  State  when  the  proceeding  is  for 
the  perpetuation  of  title  to  lands,  etc.,  is  expressly  recog- 
nized by  the  Act  of  April  6,  1844,  §  1  (P.  L.,  213),  which 
directs  that  in  such  a  case  "the  process  may  and  shall  be 
served  on  the  Attorney-General  or  his  deputy,"  etc.    .This 
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section  is  quoted  at  length  in  the  Chapter  entitled  "Legis- 
lation as  to  Equity  Jurisdiction." 


§  5327.    Corporations 

must  be  sued  by  their  corporate  name,  and  process  must  be 
served  on  the  officers. 


§  5328.    In  Bills  of  Discovery  against  Corporations, 

it  is  proper  to  join  an  officer  as  co-defendant.  Bank  v. 
Iron  Co.,  31  W.  N.,  503  (1892).  In  a  case  in  which  the 
officer  demurred,  his  demurrer  was  overruled.  Wych  v. 
Meal,  3  P.  Wms.,  310  (1734).  But  where  the  officer  is  a 
mere  witness  and  the  facts  he  is  required  to  discover  could 
be  proved  by  him  on  the  witness-stand,  he  ought  not  to  be 
joined  as  a  party.  Hoiv  v.  Best,  5  Haddock's  Chanc.  Eep., 
19  (1820).  Where  no  officer  is,  however,  joined,  it  is  still  the 
duty  of  the  corporation  to  make  diligent  examination  and 
true  answer  as  to  all  deeds  and  papers  in  their  power,  and 
to  give  all  information  thus  obtained.  A  corporation  dis- 
regarding this  duty  was  censured  by  Sir  J.  Leach,  M.  E., 
and  was  charged  with  costs.  Attorney -General  v.  The 
Burgesses  of  East  Retford,  2  Mylne  and  Keen's  Chanc. 
Eep.,  35  (1833).     See  also  §  2564,  Brews.  Prac. 


§  5329.    Married  Women  may  be  Sued 

as  femes  sole.  The  Act  of  June  8,  1893,  §  3  (P.  L.,  345),  is 
"the  last  enactment.  It  provides  :  "A  married  woman  may 
sue  and  be  sued  civilly  in  all  respects  and  in  any  form  of 
action,  and  with  the  same  effect  and  results  and  conse- 
quences, as  an  unmarried  person,  but  she  may  not  sue  her 
husband,  except  in  a  proceeding  for  divorce,  or  in  a  pro- 
ceeding to  protect  or  recover  her  separate  property  whenso- 
ever he  may  have  deserted  or  separated  himself  from  her 
without  sufficient  cause,  or  may  have  neglected  or  refused 
to  support  her." 
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§  5330.    An  Idiot  or  a  Lunatic  may  be  Sued, 

but  his  committee  should  be  joined.  If  the  bill  be  filed 
against  an  idiot  or  lunatic  alone,  the  committee  applies  by 
petition  to  appear  and  to  defend.  This  is  ordered  of  course. 
If  the  committee  has  an  adverse  interest,  an  order  may  be 
obtained  for  the  appointment  of  another  person  to  defend. 

§  5331.    Under  the  English  Practice,  where  Infants  are  Liable, 

they  may  be  sued  without  joining  any  other  person,  and  it 
is  not  necessary  to  describe  them  as  infants  unless  that  fact 
is  important.  But  under  the  Pennsylvania  Rule  V.,  §19, 
where  infants  or  persons  not  sui  juris  are  parties,  the  fact 
must  be  specially  stated  in  the  bill. 

§  5332.    If  there  be  no  Guardian, 

the  court  will  always  appoint  a  guardian  ad  litem,  usually 
the  nearest  relative.  Bank  v.  Ritchie,  8  Peters,  128  (1834). 
An  infant  may  be  committed  for  a  contempt,  and  an 
order  against  him  to  convey  may  be  enforced  by  attach- 
ment. 

§  5333.    Guardian  Ad  Litem. 

In  the  appointment  of  guardians  of  estates  it  is  safer  to 
exclude  the  executor  and  administrator.  §§  436Y,  4373. 
The  same  principle  would  apply  to  the  appointment  of  a 
guardian  ad  litem. 

The  7th  section  of  the  2d  Equity  Eule  of  Pennsylvania 
provides  that — 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court,  or 
by  any  judge  thereof,  on  petition,  for  infants  or  other  persons,  who  are 
under  guardianship,  or  otherwise  incapable  to  sue  for  themselves  ;  aU  in- 
fants and  other  persons  so  incapable  may  sue  by  their  guardians,  if  any,  or 
by  their  proohein  ami,  subject,  however,  to  such  orders  as  the  court  may 
direct,  as  to  security  or  otherwise,  for  the  protection  of  such  mfants  and 
other  persons. 

§  5334.    Persons  out  of  the  Jurisdiction 

may  be  made  defendants  where  necessary.     The  court  must 
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have  jurisdiction  of  some  person  or  of  some  thing  within- 
its  sphere.  Thus  where  a  bill  is  filed  by  a  mortgagor  or  by 
a  defendant  in  a  judgment  for  the  entry  of  satisfaction  or 
for  opening  of  the  judgment,  and  the  defendants  in  the  bill 
do  not  reside  in  the  county  where  the  mortgage  is  recorded, 
or  the  judgment  is  entered,  process  may  be  served  by  the 
proper  officers  of  the  counties  where  the  parties  defendants 
in  the  bill  reside.  Act  of  March  27,  185-1,  g  2  (P.  L.,  214). 
This  section  is  cited  at  length  in  the  Chapter,  "Legislation 
as  to  Equity  Jurisdiction." 

It  was  extended  to  alienees  of  mortgagors  and  others  by 
Act  of  April  5,  1S(;2,  ^  1  (P.  L.,  258).  See  Chapter,  "  Legis- 
lation on  Equity  Jurisdiction." 

So,  too,  where  any  suit  in  equity  is  instituted  concerning 
goods,  lands,  etc.,  or  for  perpetuating  testimony  as  to 
lands,  etc.,  within  the  jurisdiction  of  the  court,  or  concern- 
ing any  charge  or  lien  thereon,  or  where  the  court  has  ac- 
quired jurisdiction  of  the  subject-matter  in  controversy  by 
service  on  one  or  more  of  the  principal  defendants,  the  court 
may  order  service  on  defendants  out  of  the  jurisdiction 
wherever  found.  Act  April  6,  1859,  §  1  (P.  L.,  387).  This 
section  requires  preliminary  affidavits,  the  fixing  of  a  time 
for  appearance,  service  of  bill,  affidavit  of  service,  etc. 

The  second  section  of  the  same  act  provides  for  a  serv- 
ice by  publication  when  the  defendant  cannot  be  found. 
The  third  section  directs  that  no  process  of  contempt  shall 
issue  under  this  act. 

These  sections  are  all  printed  at  length  in  the  Chapter, 
"  Legislation  as  to  Equity  Jurisdiction." 

Concerning  this  act,  it  was  decided  in  Ehy's  Appeal,  70 
Pa.  St.,  311  (1872),  that  to  authorize  service  of  process 
on  a  defendant  beyond  the  jurisdiction  of  the  court,  the 
subject-matter  must  either  be  within  the  jurisdiction,  or 
brought  within  it  by  service  on  a  principal  defendant,  and 
that  real  estate  in  another  county  was  not  "subject-mat- 
ter "  within  the  equity  jurisdiction. 

The  act  does  not  authorize  extra-territorial  service  upon 
one  who  is  a  sole  defendant,  unless  the  subject-matter 
of  the  suit  be  within  the   jurisdiction  of  the  court  from. 
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^vhich  the  writ  issued.  Martin's  Appeal,  13  W.  N.,  167 
(1883.) 

To  the  same  effect  are  Coleman's  Appeal,  T5  Pa.  St. ,  4-12 
(18Y4)  ;  Huntzingerv.  Coal  Co.,  llPhila.,  609  (1876) ;  Bldg. 
Assn.  V.  Mayer,  45  Leg.  Int.,  346  (1888) ;  Smith  v.  Kam- 
merer,  152  Pa.  St.,  98  (1892). 

In  Hirst  v.  B.  B.  Co.,  6  Phila.,  93(1865),  Thompson,  J., 
said  :  "  The  sixth  section  of  the  Act  of  1859  contemplates 
four  distinct  cases  in  which  parties  not  within  the  juris- 
diction of  the  court  in  equity  may  be  served  with  process, 
but  in  each  of  which  the  subject-matter  of  the  action  must 
be  within  the  jurisdiction  of  the  court.  1h.e  first  is  where 
the  suit  is  concerning  specific  goods  and  chattels,  lands, 
tenements  or  hereditaments  ;  then  if  the  goods  and  chattels, 
lands  and  tenements  or  hereditaments,  be  within  the  juris- 
diction of  the  court,  all  parties  having  an  interest  or  claim 
may  be  served,  although  beyond  the  jurisdiction.  *  *  *  The 
second  is  where  the  proceeding  is  to  perpetuate  testimony 
in  regard  to  lands  lying  within  the  jurisdiction  of  the 
court.  *  *  *  The  third  is  where  the  proceeding  is  concern- 
ing any  charge,  lien,  judgment,  mortgage  or  incumbrance 
within  the  jurisdiction  of  the  court  and  there  are  parties 
outside,  they  may  be  served.  And  the  fourth  is  iu  general 
terms  a  power  to  serve  parties  where  the  court  has  acquired 
jurisdiction  of  the  subject-matter  in  controversy,  so  that  its 
jurisdiction  having  attached,  complete  justice  may  be  done 
to  all  parties  interested  without  the  multiplication  of  suits. '' 

The  following  are  the  rules  of  equity  in  the  Pennsylvania 
courts  as  to  extra-territorial  service  under  the  act  (above 
referred  to)  of  April  6,  1859  : 

Whenever  the  court  shall  make  an  order  under  the  provisions  of  the 
Act  of  6th  of  April,  1859,  for  a  service  upon  a  non-resident  defendant,  with- 
out the  Commonwealth,  such  service  shall  be  by  delivery  to  him  of  a  copy 
of  the  bill,  such  as  is  provided  for  in  these  rules,  together  with  a  copy  of  the 
order  authorizing  such  service  ;  and  in  such  case  the  form  of  subpoena  shall 
be  similar,  in  substance,  to  the  notice  to  apiDear  prescribed  by  these  rules,  but 
so  varied  as  to  require  the  defendant  to  cause  an  appearance  to  be  entered 
for  him,  on  or  before  the  time  fixed  in  such  special  order. 

Whenever  the  court  shall  direct  service  by  publication,  under  the 
provisions  of  the  Act  of  6th  April,  1859,  a  copy  of  such  order,  together 
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with  a  statement  of  the  substance  and  object  of  the  bill,  petition  or 
other  proceedings,  shall  be  published  in  sucli  one  or  more  newspapers,  and 
at  such  times  as  the  court  shall  by  special  order  direct,  having  regard  to 
the  probable  residence  of  the  defendant,  and  affidavit  filed  stating  all  the 
knowledge  or  information  of  the  complainant  or  deponent  in  reference  to 
such  defendant's  place  of  residence. 

The  following  provisions  are  to  be  found  in  the  Act  of 
Congress  of  June  1,  1872  (R.  S.  of  the  U.  S.,  p.  140,  §  7r;S),  as 
quoted  amongst  the  Rules  of  the  Supreme  Court  of  United 
States  on  this  subject  (Edition  of  1S82,  p.  59,  §  13)  : 

That  when  in  any  suit  in  equity  commenced  in  any  court  in  the 
United  States,  to  enforce  any  legal  or  equitable  lien  or  claim  against  real  or 
personal  property  within  the  district  where  such  suit  is  brought,  one  or 
more  of  the  defendants  therein  shall  not  be  an  inhabitant  of  or  found  with- 
in the  said  disti'ict,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  law- 
ful for  the  court  to  make  an  order  directing  such  absent  defendant  to  ap- 
pear, plead,  answer  or  demur  to  the  complainant's  bill  at  a  certain  day 
therein  to  be  designated,  which  order  shall  be  served  on  such  absent  defend- 
ant, if  practicable,  wherever  found  ;  or  where  such  personal  service  is  not 
practicable,  such  order  shall  be  published  in  such  manner  as  the  court  shall 
direct ;  and  in  case  such  absent  defendant  shall  not  appear,  plead,  answer 
or  demur  within  the  time  so  limited,  or  within  some  further  time,  to  be  al- 
lowed by  the  court,  in  its  discretion  and  upon  proof  of  the  service  or  publi- 
cation of  said  order,  and  of  the  performance  of  the  directions  contained  in 
the  same,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction,  and  pro- 
ceed to  the  hearing  and  adjudication  of  such  suit,  in  the  same  manner  as  if 
such  absent  defendant  had  been  served  with  process  within  the  said  district ; 
but  said  adjudication  shall,  as  regards  such  absent  defendant  without  ap- 
pearance, affect  his  property  within  such  district  only. 


§  5335.     Form  of  Afladavit  sur  Motion  for  Order  to  Serve  Bill 
of  Complaint  on  Non-resident  Defendants. 


A.  B. 

) 

C.  P.  No. 

V. 

{ 

Sept.  Term,  18     . 

C.  D.  et  id. 

No.         .     In  Equity. 

City  and  County  of  Philadelphia,  ss.  : 

A.  B.,  being  duly  sworn  according  to  law,  deposes  and  says  that  he  is 
the  plaintiff  in  this  proceeding  and  that  G.  H.  and  L.  M.  are  parties  defend- 
ant and  named  in  the  biU  of  complaint  filed  in  this  cause. 

That  your  deponent  has  been  unable  to  serve  the  said  defendants  with 
the  bill  of  complaint  although  he  has  made  diligent  endeavor  so  to  do,  for 
the  reason  that  they  are  non-residents  of  the  State,  and  your  deponent  is  in- 
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formed  and  believes,  and  therefore  avers,  that  they  are  residents  of  the  City 
■of  New  York,  in  the  State  of  New  York. 

That  the  said  defendants  are  material  and  necessary  parties,  in  order 
that  plaintiff  may  have  discovery  of  certain  facts  in  their  possession,  relating 
to  certain  real  estate  in  said  County  of  Philadelphia,  as  recited  in  said  bill  and 
-an  injunction  preventing  them  from  parting  with  it  until  the  rights  of  the 
plaintiff  shall  be  determined. 

That  your  honorable  court  has  acquired  jurisdiction  of  said  defendants 
under  the  Act  of  Assembly  and  rule  of  court  in  such  case  made  and  pro- 
vided, in  that  the  subject-matter  in  controversy,  viz.,  (here  recite  the  fact) 
is  within  the  jurisdiction  of  your  honorable  court,  and  service  of  the  said 
bill  has  been  made  onC.  D.,  the  principal  defendant  within  this  jurisdiction, 
as  appears  of  record. 

Sworn  to  and  subscribed  before  me, 
this        day  of  April,  18     . 

Notary  Public. 

(It  may  occur  that  the  fact  that  non-residents  should  be  made  defend- 
ants is  not  discovered  until  the  testimony  is  taken.  In  such  case  a  motion 
should  be  promptly  made  to  amend  the  bill  by  joining  such  non-residents  as 
defendants,  and  for  an  order  to  serve  them  extra-territorially.  This  is  ac- 
complished by  preparing  the  necessary  affidavit,  sending  a  copy  to  the  other 
side,  with  notice  that  the  above  motion  will  be  made  at  a  certain  time.) 


§  5336.    Form  of  Order  to  Serve  Bill  Extra-Territorially. 

In  the  Court  op  Common  Pleas,  No.        ,  for  the  County  of 
Philadelphia. 

F.  A. 

V. 

W.  W.  G.  and  J.  M., 
Administrator  cum 
testamento  annexo, 
of  N.  Y.,  deceased. 


In  Equitt. 


September  Term,  18    .    No. 
And  now  ,  on  motion  of  C.  E. ,  solicitor  for  plaintiff,  it  is  ordered 

and  decreed  that  personal  service  of  the  bill  of  complaint  and  of  this  order 
be  made  upon  the  said  defendants,  F.  R.  and  C.  C,  wherever  they  may  be 
found,  and  that  within  days  after  such  service  upon  them  they  cause 

their  appearance  to  be  entered,  and  plead,  answer  or  demur  to  such  bUl,  and 
that  this  order  shall  be  returnable  sec.  leg.  within  days  after  service 

upon  them. 

(Signature  of  Judge.) 
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g  5337.  Form  of  Motion  to  Vacate  Order  as  to  Extra-Terri- 
torial  Service  of  Bill  of  Complaint  and  to  Set  Aside 
said  Service. 

(Caption.) 

And  now  (date) the  defendants,  G.  H.  and  L.  M.,  by  their  solicitor,  N.  O.. 
move  the  court  to  vacate  the  order  of  (date),  authorizing  personal  service  of 
the  bill  of  complaint  upon  the  defendants  wherever  they  may  be  found,  and 
to  set  aside  the  service  on  them  of  said  bill  in  the  City  of  New  York  for  the 
following  amongst  other  reasons  : 

First :  the  subject-matter  In  oontrovers}',  viz.,  (here  recite  the  fact)  is, 
by  the  terms  of  the  bill,  without  the  jurisdiction  of  the  court. 

sSecond  :  the  subject-matter  in  controversy  has  not  been  brought  within 
the  jurisdiction  of  this  court  by  service  of  pi'ocess  on  a  principal  defendant 
within  the  jurisdiction. 

Third  :  the  service  of  the  bill  of  complaint  and  the  order  was  made  upon 
the  non-resident  defendants  in  the  City  of  New  York,  as  appears  by  the 
record,  and  being  extra-territoi'ial  is  nuU  and  void. 

N.  O., 
Solicitor  for  defendants,  G.  H.  and  L.  31. 

The  preceding  sections  have  been  inserted  because  of  the 
peculiarity  of  the  cases  there  discussed.  But  it  is  to  be  re- 
membered that  all  persons  liable  under  any  head  of  equity 
jurisdiction  may  be  sued  in  a  court  of  equity. 


CHAPTER  VI. 

WHO  MUST  BE  JOINED. 

It  has  been  settled  that  in  every  suit  all  the  persons 
who  have  legal  rights  in  the  subject  in  dispute,  as  well  as 
the  persons  having  the  equitable  right,  should  be  made 
parties. 

g  5338.    Trustee  Necessary  Party. 

In  suits  by  persons  claiming  under  a  trust,  the  trustee 
or  other  person  in  whom  the  legal  estate  is  vested  must  be 
a  party.  Those  in  interest  cannot  sue  to  set  aside  a  former 
deed  without  making  their  trustee  a  party.  A  mortgage 
made  to  a  trustee  for  the  plaintiff  cannot  be  foreclosed 
without  making  the  trustee- a  party.  So,  too,  if  the  trust 
be  implied. 

g  5339.    Heir-at-Law. 

It  has  been  ruled  in  England  that  the  heir-at-law  of  the 
mortgagee  should  be  made  a  party  where  the  executor  of 
the  mortgagee  files  a  bill  to  foreclose.  But  a  second  or 
third  mortgagee  may  foreclose  without  bringing  the  first 
mortgagee  into  court.  Richards  v.  Cooper,  5  Beavan,  30i 
(1829);  Rose  v.  Page,  2  Simon's  Rep.,  471  (1S29). 

Where  both  the  vendor  and  vendee  of  real  estate  are 
deceased  and  intestate,  in  a  proceeding  to  enforce  the 
specific  execution  of  a  contract,  the  administrator  and  heirs 
of  the  vendee  must  be  made  parties,  and  notice  should  be 
given  to  the  heirs  of  the  deceased  vendor.  Anshutz's 
Appeal,  34  Pa.  St.,  375  (1859). 
144 
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§  5340.    On  a  Bill  to  Establish  a  Will  of  Real  Estate  the  Heir- 
at-Law  must  tae  made  a  Party. 

Eule  50  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
TJnited  States  and  the  Pennsylvania  Eule  (Equity  Rules, 
v.,  §  24)   direct,  however,  that — 

In  suits  to  execute  the  trusts  of  a  wiUit  shall  not  be  necessary  to  make 
the  heir-at-law  a  party  ;  but  the  plaintiff  shall  be  at  liberty  to  make  the 
heirs-at-law  a  party,  where  he  desires  to  have  the  will  established  against 
them. 


§  5341.    As  to  Accounts. 

The  rule  is  that  all  persons  interested  must  be  made 
parties.  In  a  suit  for  a  share  of  a  partnership  transaction 
all  having  shares  should  be  made  parties.  Moffatt  v. 
Farquharson,  2  Brown's  Chanc.  Cases,  338   (1T88). 

A  residuary  legatee  suing  for  a  share  of  the  residue 
must  join  all  having  an  interest  in  the  residue.  Parsons 
V.  Neville,  3  Brown's  Chanc.  Cases,  365  (1791).  But  where 
this  is  unnecessary  or  inconvenient,  there  is  an  excep- 
tion. Lord  Eldon,  in  Cockburn  v.  Thompson,  16  Ves.  Jr. 
Reports,  328  (1809). 

Rule  48  of  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  States  and  the  Pennsylvania  Rule  (Equity 
Rules,  v.,  §  22)  leave  the  matter  to  the  discretion  of  the 
court : 

Where  the  parties  on  either  side  are  very  numerous,  and  cannot  with- 
out manifest  inconvenience  and  oppressive  delays  in  the  suit  be  all  brought 
before  it,  the  court  in  its  discretion  may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  to 
represent  all  the  adverse  interest  of  the  plaintiffs  and  the  defendants  in  the 
suit  properly  before  it.  But  in  such  cases  the  decree  shall  be  without  prej- 
udice to  the  rights  and  claims  of  all  the  absent  parties. 

Where  some  interested  in  an  account  have  been  paid, 
they  need  not  be  joined. 

g  5342.    Cestuis  Que  Trustent. 

The  general  rule  requires  a  trustee  plaintiff  suing  as 
to  the  trust  property  to  unite  all  the   cestuis  que    trust- 
10 
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ent.     Calverley  v.  Phelp,  6  Haddock's  Chanc.  Eeports,  22& 
(1822).     But  the  qualifications  are  numerous. 

One  exception  to  the  rule  is  where  the  trust  is  to  sell 
and  distribute  amongst  creditors,  and  the  deed  declares 
that  the  trustee's  receipt  to  the  purchasers  shall  be  a  good 
discharge. 

So,  too,  the  pawnee  of  a  chattel  may  sue  for  it  with- 
out joining  the  pawner. 

A  trustee  may  sue  his  co-trustee  for  trust  funds  retained 
and  not  join  the  cestui  que  trust.  Franco  v.  Franco,  3 
Ves.  Jr.  Rep.,  T5  (1Y96). 

Personal  representatives  of  an  estate  can  sue,  without 
juaking  the  residuary  legatees  parties.     Ibid. 

As  to  interests  in  remainder  or  reversion  all  persons 
•claiming  should  be  parties  down  to  the  person  entitled  to 
ihe  first  vested  estate  of  inheritance  in  fee  or  in  tail. 
Finch  V.  Finch,  2  Ves.  Sr.  Rep.,  492  (1752). 

Beyond  the  first  vested  estate  and  the  intermediates,  it 
is  not  necessary  to  go.  A  remainderman  expectant  upon 
an  estate-tail  is  not  regarded  in  equity.  2  Eq.  Cases 
Abridged,  166. 

In  Hopkins  v.  Hopkins,  1  Atk.,  590  (1738),  Lord  Hard- 
wiCKE  said  :  "  If  there  are  ever  so  many  contingent  limi- 
tations of  a  trust,  it  is  an  established  rule,  that  it  is  suffi- 
cient to  bring  the  trustees  before  the  court,  together  with 
him  in  whom  the  first  remainder  of  the  inheritance  is  vested ; 
and  all  that  may  come  after,  will  be  bound  by  the  decree, 
though  not  in  esse,  unless  there  be  fraud  or  collusion  be- 
tween the  trustees,  and  the  first  person  in  whom  the 
remainder  of  the  inheritance  is  vested."  See  also  Lord 
Cholmondeley  v.  Lord  Clinton,  2  Merivale's  Reports,  71 
(1816),  where  Lord  Eldon  decided  a  cestui  que  trust  could 
not  file  a  bill  of  discovery  relating  to  real  estate  without 
the  trustee  in  whom  the  legal  title  was  vested. 

g  5343.    All  Cestuis  Que  Trustent  shovild  be  Joined 

where  the  suit  is  against  their  trustee  and  their  rights  may 
be  affected.     Delberfs  Appeal,  4  W.  N.,   294  (1877);  Coal 
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Co.^s  Appeal,  88  Pa.  St.,  499  (18T9);  Jamison  v.  Stewart,  37 
Leg.  Int.,  273  (1880);  Appeal  of  Harrisburg  and  Eastern 
R.  B.  Co.,  22  W.  N.,  417  (188S);  Ilyers  v.  Bryson,  33 
W.  N.,   253  (1893). 

The  Pennsylvania  Equity  Rule  V.,  §§  23,24,  dispense 
in  certain  cases  with  the  necessity  of  making  cestuis  que 
trustent  parties  : 

In  all  suits  concerning  real  estate  which  is  vested  in  trustees,  and  such 
trustees  are  competent  to  sell  and  give  discharges  for  the  proceeds  of  the 
sale,  and  for  the  rents  and  profits  of  the  estate,  such  trustees  shall  represent 
the  persons  beneficially  interested  in  the  estate  or  the  proceeds,  or  the  rents 
and  profits,  in  the  same  manner  and  to  the  same  extent  as  the  executors  or 
■administrators  in  suits  concerning  personal  estate  represent  the  persons 
beneficially  interested  in  such  personal  estate  ;  and  in  such  cases  it  shall  not 
be  necessary  to  make  the  persons  beneficially  interested  in  such  real  estate 
or  rents  and  profits  parties  to  the  suit,  but  the  court  may,  upon  considera- 
tion of  the  matter  on  the  hearing,  if  they  shall  so  think  fit,  order  such 
persons  to  be  made  parties. 

(The  49th  Equity  Rule  of  the  Supreme  Court  of  the  United 
States  is  in  the  same  words,  using  the  expression  :  "  In  all 
suits  concerning  real  estate  which  is  vested  in  trustees  by 
devise,"  etc.) 

§  5344.    Birth  or  Death  of  Party  Pending  Suit^. 

If  a  person  be  born  pending  the  suit  who  is  entitled 
to  claim,  a  supplemental  bill  must  be  filed.  Mitford  on 
Pleading  [63].  So,  too,  if  a  plaintiff  die  without  issue,  the 
party  next  in  interest,  although  he  claims  by  new  limita- 
tion, can  proceed  by  supplemental  bill,  thus  securing  the 
advantage  of  all  prior  proceedings.  Mitford  on  Pleading 
[64] ;  Stewart's  Appeal,  19  P.  L.  J.,  73  (ISTl),  Thompson, 
C.J. 

§  5345.    AU  Claiming  under  Same  State  of  Facts 

should  be  parties. 

Where,  however,  the  demands  do  not  arise  from  the 
same  circumstances,  and  especially  if  the  claims  are  incon- 
sistent, the  rule  is  different.  The  plaintiff  is  not  bound  to 
join  parties  who  may  sue  the  defendant  if  the  plaintiff  fail. 


148  WHO   MUST   BE   JOINED. 

The  distinction  will  be  noted  between  claims  under  in- 
consistent titles  and  titles  which,  though  distinct,  are  not- 
inconsistent. 


§  5346.    One  may  Sue  for  a  Number. 


In  many  cases  equity  allows  one  or  more  to  sue  on  be- 
half of  themselves,  and  of  all  others  in  like  interest.  As, 
for  example,  one  of  a  number  of  creditors  concerned  in  a 
trust — one  of  a  number  of  stockholders — one  inhabitant  of 
a  parish — where  many  have  an  interest. 

In  Lloyd  v.  Loaring,  6  Ves.  Jr.  Rep.,  773  (1802),  Lord 
Eldon  ruled  that  a  member  of  a  lodge  or  of  an  inn  of  court, 
might  sue  on  behalf  of  himself  and  the  others,  for  a  chattel 
in  which  all  had  an  interest 

To  the  same  effect  is  Beaumont  v.  Meredith,  3  Vesey 
&  Beames,  181  (1814).  In  Bromley  v.  Smith,  1  Simons' 
Eep. ,  8  (1826),  a  few  were  allowed  to  sue,  although  a  ma- 
jority was  opposed  to  their  act. 

In  Small  v.  Atwood,  1  Younge'sRep.,  407  (1832),  a  few 
were  permitted  to  sue  for  all.  Where  a  small  number  file 
a  bill  they  must  distinctly  say  that  it  is  on  behalf  of  them- 
selves and  of  all  others,  etc.,  else  an  objection  for  want  of 
parties  may  be  made.  Philadelphia  v.  B.  B.  Co.,  133  Pa. 
St.,  134  (1890)  ;  Bishop  v.  Cowden,5  Mont.,  151(1889). 

But  one  cannot  file  for  many,  unless  the  remedy  sought 
will  benefit  all.  Thus  a  subscriber  to  a  loan  cannot  file  a 
bill  on  behalf  of  himself  and  of  other  subscribers  to  rescind 
the  contract.  What  might  benefit  him,  might  injure 
others,  and,  at  all  events,  each  has  the  right  to  decide  for 
himself.  Jones  v.  Del  Bio,  1  Turner  &  Russell,  297  (1823). 
See  also  Van  Sandau  v.  Moore,  1  Russell,  465  (1826) ;  Weale 
V.  West  Middlesex  1  Jacob  &  Walker,  370  (1820). 

§  5347.    Persons  having  an  Immediate    Interest    against   the 
Plaintiff 

must  be  joined. 

But  an  agent,  although  signing  in  his  own  name,  is  not 
a  necessary  defendant  to  a  bill  against  his  principal. 
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Where  a  person  has  any  vested  estate,  or  where,  if  the 
plaintiff  recover,  the  defendant  can  sue  him — he  is  a 
necessary  party  ;  as  where  trustees  are  parties  to  a  lease, 
and  fraud  is  charged,  they  must  of  course  be  joined  in  a 
bill  to  set  aside  the  lease.  Jones  v.  Jones,  3  Atkyns' 
Eep.,  110  (174:4)  ;  Harrison  v.  Pryse,  Barnardiston's 
Chanc.  Cases,  324  (1740). 

§  5348.    A  Trustee  never  Acting, 

and  who  has  released  all  his  interest  to  his  co-trustee,  ought 
not  to  be  joined  in  a  bill  to  set  aside  the  instrument  for 
fraud.  Bichardson  v.  Hulbert,  1  Anstruther's  Eep.,  65 
(1792).  See  also  Burt  v.  Dennet,  2  Brown's  Chanc.  Cases, 
225  (17S7),  where  it  was  held  that  the  trustee  assigning,  his 
assignee  ought  to  be  before  the  court. 

§  5349.    If  there  be  More  than  One  Trustee, 

all  must  be  joined  if  amenable  to  process  ;  save  where  one 
is  sued  alone  for  an  account  of  his  particular  receipts. 
Lady  Selyard  v.  Harris,  1  Equity  Cases  Abridged,  74. 

§  5350.  Committees  of  Lunatics,  Assignees  of  Bankrupte,  Ex- 
ecutors Durante  Minore  ^tate.  General  Executors 
and  Administrators 

must  all  be  joined  where  the  bill  may  affect  the  interests  or 
estates  committed  to  their  care. 

One  who  has  never  acted,  or  has  renounced,  cannot  be 

sued. 

Where  the  plaintiff  makes  an  assignment  for  the  benefit 
of  creditors,  pendente  lite,  it  is  not  necessary  that  the 
assignee  should  be  made  a  party  on  the  record.  Brown  v. 
Gray,  2  Kulp,  136  (1882). 

§  5351.    Mortgagees. 

A  mortgagee  who  has  assigned  need  not  be  a  party  to  a 
bill  to  redeem.  The  assignee  is  the  only  necessary  party. 
Chambers  v.  Goldwin,  9  Vesey  Jr.  Eep.,  69  (1804) 
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§  5352.    Sureties. 

If  one  surety  sue  another  for  contribution  and  a  third 
surety  be  dead,  the  executor  of  the  deceased  surety  must 
be  joined.  Hole  v.  Harrison,  Finch  Chanc.  Cases,  15 
(16Y3). 

But  the  obligee  in  a  joint  and  several  bond  may  sue  all 
or  one  only.  The  principal,  if  insolvent,  need  not  be  made 
a  party.  Ibid.,  and  Lawson  v.  Wright,  1  Cox's  Chanc. 
Cases,   2T6  (1786). 

But  the  plaintiff  has  his  election  to  sue  the  principal  or 
not.  Haywood  v.  Ovey,  6  Haddock's  Chanc.  Eep.,  113 
(1821). 

The  Pennsylvania  Equity  Eule  V.,  §  25,  directs  that — 

[In  all  cases  where  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to 
bring  before  the  court,  as  parties  to  a  suit  concerning  such  demand,  all  the 
persons  liable  thereto  ;  but  the  plaintiff  may  proceed  against  one  or  more 
of  the  persons  severally  liable.  ]  But  the  defendant  may  at  once  proceed  by 
a  biU  in  the  nature  of  a  cross-bill  against  such  party  as  is  liable  jointly 
with  him,  and  such  party  shall  be  permitted  to  make  himself  a  party  to 
the  original  cause,  and  defend  the  same,  and  the  proceedings  in  the  original 
cause  shall,  after  the  service  of  such  cross-bill,  be  conclusive  as  to  such 
other  party,  and  if  he  shall  appear  thereto,  be  conducted  as  if  he  had  been, 
made  a  party  thereto  in  the  first  instance. 

(The  51st  Rule  in  Equity  of  the  Supreme  Court  of  the 
United  States  is  in  the  same  language  down  to  the  words 
"severally  liable."  The  provision  as  to  the  defendant 
filing  a  cross  bill,  etc.,  is  not  in  the  U.  S.  Eule.) 

§  5353.    Where  there  is  a  Multitude    it   is    not  Ifecessary  to 
Join  All. 

Eesiduary  legatees  have  been  already  mentioned. 

Nine  hundred  shareholders.  City  of  London  v.  Rich- 
mond, 2  Vernon's  Eep.,  421  (1701). 

Many  creditors.     Mitford  on  Pleading,  p.  412. 

Planters,  tenants  and  inhabitants  of  a  province.  Penn 
v.  Lord  Baltimore,  1  Vesey  Sr.  Eep.,  444,  449  (1750). 

Where  16  were  sued  out  of  250  for  their  proportions, 
only.     Anon.,  2  Equity  Oases  Abridged,  166,  pi.  27. 
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Many  obligors — some  dead,  etc.  Lady  Cranborne  v. 
Crispe,  Finch,  105  (1673). 

Committee  of  a  club  for  money  and  work  under  a  con- 
tract on  behalf  of  themselves  and  other  subscribers.  Cul- 
len  V.  Duke  of  QueeHsberry,  1  Brown's  Chanc.  Cases,  101 
(1780),  and  on  appeal  1  Bro.  P.  C.  396  (1787). 

As  in  case  for  specific  performance  of  an  agreement  for 
a  lease  against  directors  of  a  joint  stock  company,  although 
the  rest  of  the  proprietors  were  not  before  the  court. 
Meux  V.  Maltby,  2  Swanston's  Chanc.  Eep.,  277,  286,  28r 
(1818). 

Acting  members  of  a  committee  are  all  liable,  though 
all  were  not  present  at  all  the  meetings.  Horsley  v.  Bell, 
1  Brown's  Chanc.  Cases,  101  n. 

In  Atty.-Genl.  v.  Brown,  1  Swanston's  Chanc.  Rep., 
265(1818),  Lord  Eldon  held  48  acting  commissioners  liable, 
though  100  were  appointed. 

The  City  of  London  was  allowed  to  maintain  a  bill 
against  only  a  few  for  the  purpose  of  establishing  a 
right. 

Lords  of  manors  have  sued  some  tenants  on  a  question 
affecting  many.  Ilarclcastle  v.  Smithson,  3  Atk.,  246 
(1745).  See  also  Adair  v.  Ne2v  Biver  Company,  11  Ves., 
429  (1805).  In  this  case  Lord  Eldon  said  (p.  444)  :  "  There 
is  one  class  of  cases  very  important  upon  this  subject,  viz.  : 
where  a  person  having  at  law  a  general  right  to  demand 
service  from  the  individuals  of  a  large  district — to  his  mill, 
for  instance— may  sue  thus  in  equity  :  his  demand  is  upon 
every  individual  not  to  grind  corn  for  their  own  subsistence 
except  at  his  mill  ;  to  bring  actions  against  every  individual 
for  subtracting  that  service  is  regarded  as  perfectly  im- 
practicable, therefore  a  bill  is  filed  to  establish  that  right, 
and  it  is  not  necessary  to  bring  all  the  individuals.  Why  ? 
Not  that  it  is  inexpedient,  but  that  it  is  impracticable  to 
bring  them  all.  The  court,  therefore,  has  required  so  many, 
that  it  can  be  justly  said  they  will  fairly  and  honestly  try 
the  legal  right  between  themselves,  all  other  persons  in- 
terested and  the  plaintiff  ;  and  when  the  legal  right  is  so 
established  at  law,  the  remedy  in  equity  is  very  simple : 
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merely  a  bill  stating  that  the  right  has  been  established  in 
such  a  proceeding,  and  upon  that  ground  a  court  of  equity 
will  give  the  plaintiff  relief  against  the  defendants  in  the 
second  suit  only  represented  by  those  in  the  first.  I  feel  a 
strong  inclination  that  a  decree  of  the  same  nature  may  be 
made  in  this  case." 

The  48th  Eule  in  Equity  of  the  Supreme  Court  of  the 
United  States  and  the  Pennsylvania  Equity  Eule  V.,  §  22, 
on  this  subject  have  been  already  cited  : 

Where  the  parties  on  either  side  are  very  numerous,  and  cannot  with- 
out manifest  inconvenience  and  oppressive  delays  in  tlie  suit  be  all  brought 
before  it,  the  court  in  its  discretion  may  dispense  with  making  all  of  them 
parties,  and  may  proceed  in  the  suit,  having  sufficient  parties  before  it  to 
represent  all  the  adverse  interest  of  the  plaintiffs  and  defendants  in  the  suit 
properly  before  it.  But  in  such  oases  the  decree  shall  be  without  prejudice 
to  the  rights  and  claims  of  all  the  absent  parties. 

§  5354.    When  all  must  be  Joined, 

But,  notwithstanding  the  inconvenience,  there  are  cases 
in  which  it  is  indispensable  to  join  all.  As  in  case  of  a  trust 
for  many.  Newton  v.  Earl  of  Egmont,  5  Simon's  Eep., 
130  (1832).  A  mortgagee  foreclosing  will  not  obtain  an 
undisputed  right  to  the  estate,  if  he  omit  to  make  all  in- 
cumbrancers parties  ;  although  he  has  no  notice  of  their 
existence.  Loinax  v.  Hide,  2  Vernon's  Eep.,  185  (1690); 
Godfrey  Y.  Chadwell,  Id.,  601  (1707);  Morrettv.  Westerne, 
2  Vernon's  Eep.,  663  (1710). 

So,  too,  a  mortgagee  need  not  be  made  a  party  where 
an  estate  has  been  sold  or  charged  after  date  of  plaintiff's 
claim.  Maide  v.  Duhe  of  Beaufort,  1  Eussell's  Eep.,  349 
(1826);  Copis  v.  Middleton,  2  Haddock's  Chanc.  Eep.,  410 
(1817). 

§  5355.    Cestuls  Que  Trustent. 

Where  an  estate  is  conveyed  to  a  trustee  to  pay  debts  or 
legacies,  he  may  sue  respecting  the  trust  property  without 
making  the  cestuis  que  trustent  parties.  Persons  having 
prior  mortgages  or  incumbrances  which  will  not  be 
affected  may  be  omitted. 
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s}  5356.    Subsequent  Incumbraneer. 

A  third  incumbrancer  is  not  interested  when  a  bill  is 
brought  by  the  second  to  redeem  the  first. 

§  5357.    Ineumbraneers  and  Purchasers  after  Suit  BrougM. 

Incumbrancers  and  purchasers  from  defendant  after  bill 
filed  need  not  be  made  parties  whether  the  plaintiff  have 
notice  or  not.  Bishop  v.  Paine,  11  Vesey  Jr.  Rep.,  199 
(ISO.j).  Where  plaintiff  sells,  the  new  owner  must  be  brought 
in.     Ibid. 

§  5458.    Purchaser  after  Suit 

may  make  himself  a  party  by  supplemental  bill,  i;ut  he 
cannot  by  petition  be  admitted  to  defend.  Foster  v.  Deacon, 
6  Haddock's  Chanc.  Oases,  59  (1831). 

^^  5359.    Bondholders. 

The  owners  of  railroad  bonds  secured  by  a  mortgage  on 
the  property  of  the  company  and  its  franchises  must  all 
be  made  parties  in  a  bill  praying  that  said  mortgage  and 
bonds  shall  be  declared  null  and  void  ;  B.  B.  Co.'s  Appeal, 
22  W.  N.,  417  (1888);  B.  B.  Co.'s  Appeal,  1  Monaghan,  692 
(1888);  but  they  need  not  be  made  parties  to  a  bill  of  fore- 
closure.    McElrath  v.  B.  B.  Co.,  28  Leg.  Int.,  197  (1871). 

§  5360.    When  Persons  must  be  Joined  as  Defendants  who  do 
not  have  a  Direct  but  a  Consequential  Interest. 

The  general  rule  is  that  such  persons  must  be  joined  in 
order  to  avoid  a  multiplicity  of  suits.  Thomas  v.  Boswell, 
37  Leg.  Int.,  147  (1880).  This  applies  where  the  defendant 
in  his  answer  insists  that  he  is  entitled  to  reimbursement 
from  a  person  named  for  whatever  he  may  be  decreed  to 
pay.  Greenwod  v.  Atkinson,  5  Simon's  Eep.,  419  (1832). 
Where  a  bill  calls  upon  a  widow  to  take  a  legacy  which  she 
has  elected  in  lieu  of  dower,  the  executor  should  be  named 
as  a  party.  Lesqiiir,e  v.  Lesquire,  Finch,  134  (1674).  And 
so  in  cases  of  sureties  and  of  joint  obligors.     Lord  Hard- 
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wiCKE,  in  Madox  v.  Jackson,  3  Atk.,  406  (1T46);  Lord 
Thurlow,  in.  AngersteinY.  Clark,  2  Dickens,  T38;  3  Swans., 
147  (1Y90);  LordELDON,  in  Cockburnv.  Thompson,  16  Vesey 
Jr.  Eep.,  326  (1809),  and  Sir  J.  L^acu,  in  Bland  v.  Winter, 
1  Simon's  and  Stewart's  Eep.,  247  (1823).  All  parties  to 
be  affected  by  the  decree  must  be  Joined.  Pettit  v.  Baird, 
30  Leg.  Int.,  208  (1873);  Gloninger  v.  Hazard,  42  Pa.  St., 
389  (1862);  Lance's  Appeal,  112  Pa.  St.,  456  (1886);  City  v. 
B.  B.  Co.,  133  Pa.  St.,  134  (1890).  Where  a  bill  charges 
unlawful  conduct  on  the  part  of  a  corporation  or  prays  for  a 
cancellation  of  its  bonds,  the  corporation  must  be  made  a 
party  defendant.  Hoffman  v.  Hartman,  7  Lancaster  Law 
Eeview,  137(1890);  Huston  v.  Sellers,  35  Leg.  Int.,  262  (1878). 
Parties  omitted  may  be  added  upon  petition  and  order. 

The  25th  section  of  the  5th  Equity  Eule  in  Pennsyl- 
vania, as  already  stated,  declares  that  a  plaintiff  having  a 
joint  and  several  demand  against  several  persons,  either 
as  principals  or  sureties,  may  proceed  without  joining  all 
who  are  liable,  and  may  sue  one  or  more  of  the  persons 
severally  liable.  But  the  defendant  may  proceed  by  bill  in 
the  nature  of  a  cross-bill  against  the  party  liable  jointly 
with  him,  etc. 

And  the  18th  section  of  the  5th  Equity  Eule  in  Penn- 
sylvania provides  that — 

Where  no  account,  payment,  conveyance  or  other  direct  relief  is  sought 
against  a  party  to  a  suit  not  being  an  infant,  the  party,  upon  service  of  the 
notice  upon  him,  need  not  appear  and  answer  the  bill,  unless  the  plaintiff 
specially  requires  him  so  to  do,  by  the  prayer  of  his  bill ;  but  he  may  appear 
and  answer  at  his  option,  and  if  he  does  not  appear  and  answer,  he  shall  be 
bound  by  all  the  proceedings  in  the  cause.  If  the  plaintiff  shall  require  him 
to  appear  and  answer,  he  shall  be  entitled  to  the  costs  of  all  the  proceedings. 
against  him,  unless  the  court  shall  otherwise  direct. 

The  54th  Equity  Eule  of  the  Supreme  Court  of  the 
United  States  is  in  the  same  form,  using  the  words  "upon 
service  of  the  subpoena  upon  him,"  in  place  of  "  upon. 
service  of  the  notice  upon  him." 


CHAPTER  VII. 

PREPARATION    OF    BILL. 

It  has  been  well  remarked  that  the  simplicity  of  moderrt 
proceedings  renders  the  old  subdivisions  of  bills  in  chancery 
comparatively  unimportant.  What  matters  it  to  the  stu- 
dent or  the  practitioner  that  bills  may  be  "  original  bills,"  or 
"  bills  in  the  nature  of  original  bills  ;  "  that  original  bills 
may  be  divided  into  ' '  original  bills  praying  relief  "  and 
"  original  bills  not  praying  relief,"  and  that  "  original  bills 
praying  relief  "  may  be  subdivided  into  three  heads  ?  And 
so  on  through  a  dreary  chapter  which  does  not  advance  the 
anxious  pleader  one  step  iipon  his  journey  of  preparing  the 
client's  bill. 

Like  the  tiresome  discussion  of  who  should  be  parties 
and  who  should  be  omitted,  is  it  not  enough  to  know 
that  "  all  persons  materially  interested  in  tlie  subject 
ovight  generally  either  as  plaintiffs  or  defendants  to  be  made 
parties  to  the  suit,  or  ought  by  service  or  notice  of  the 
decree  to  have  an  opportunity  afforded  of  making  them- 
selves active  parties  if  they  should  think  fit "  ? 

§  5361.    The  Attorney's  Authority. 

It  is  to  be  assumed  that  no  practitioner  will  undertake 
to  represent  a  man  who  has  not  engaged  him.  If  the  client 
be  absent,  the  correspondence  would  be  a  power.  As  the 
authority  may  be  challenged,  a  letter  requesting  the  filing 
of  the  bill  should  be  obtained.  If  the  case  be  very  impor- 
tant, and  it  might  require  the  exhibition  of  a  power  of 
attorney,  that   also  can  be  secured.     It  should  be  properly 

acknowledged.     In  most  cases  these  formalities  can  safely 
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be  dispensed  with,  as  the  client  may  be  asked  to  sign  the 
bill,  and  where  necessary  to  make  an  affidavit.  The  Penn- 
sylvania Act  of  April  14,  1834,  §  Tl  (P.  L.,  364),  permits 
the  defendant  to  call  for  the  power  of  attorney. 

Lord  Eldon  said,  in  Wilson  v.  Wilson,  1  Jacob  and 
Walker,  43Y  (1820):  "  I  cannot  agree  that  making  a  person 
a  plaintiff  is  only  pro  forma ;  and  I  am  disposed  to  go  a 
great  way  in  such  cases,  for  it  is  too  much  for  solicitors  to 
take  upon  themselves  to  make  persons  parties  to  suits, 
without  a  clear  authority  ;  there  are  very  great  mischiefs 
arising  from  it." 

If,  however,  a  bill  should  be  filed  without  authority,  the 
plaintiff  can  present  an  affidavit  stating  the  facts,  give 
notice  to  the  attorney,  and,  as  soon  as  possible,  move  that 
the  bill  be  taken  off  the  file  or  dismissed,  and  that  the  attor- 
ney be  ordered  to  pay  to  defendants  their  costs,  and  to 
plaintiff  the  costs  of  the  application. 

Where  one  of  several  plaintiffs  makes  the  objection, 
the  same  course  is  pursued,  but  the  motion  is  that  his  name 
be  stricken  out,  and  that  the  attorney  pay  the  costs. 

When  persons  are  made  plaintiffs  without  their  assent, 
the  bill  as  to  them  should  be  dismissed.  Gravenstine's 
Appeal,  49  Pa.  St.,  310  (1865). 

§  5362.    Committees  of  Idiots  and  Lunatics 
should  always  obtain  leave  to  sue. 

§  5363.    Receivers  and  Assignees  in  Bankruptcy- 
pursue  the  same  course. 

Consent  of  the  court  is  required  in  order  to  make  a 
receiver  a  party.     Wray  v.  Hazlett,  6  Phila.,  155  (1866). 

§  5364.    The  Client's  Statement. 

Books  of  practice  never  refer  to  this  important  part  of 
preparation.  Perhaps  it  is  assumed  that  it  will  always  be 
secured.  Many  practitioners  dot  down  the  points  and  pre- 
pare the  bill.  It  is,  however,  recommended  that  wherever 
possible  the  full  history  of  the  case  be  secured  from  the 
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client.  If  he  is  absent,  lie  must  of  course  write.  He  will 
generally  not  make  his  statement  full.  Its  omissions 
should  all  be  supplied.  Sometimes  the  dient  is  averse  to 
writing.  In  such  cases  a  consultation  can  be  arranged  and 
his  statement  taken  down.  He  should  be  examined  care- 
fully as  if  he  were  on  the  witness-stand.  Originals,  certi- 
fied copies  and  papers  referred  to  should  all  be  studied  ;  a 
table  of  dates  made  ;  witnesses  should  be  brought  to  the- 
of&ce  and  examined  ;  in  a  word,  all  the  light  possible  should 
be  obtained.  The  attorney  pursuing  this  course  will  rarely 
hear  anything  surprising  from  the  enemy  and  will  be 
thoroughly  saturated  with  the  facts. 

§5365.    Parts  of  the  Bill. 

If  it  be  no  longer  useful  it  may  still  be  amusing  to  un- 
derstand the  cumbrous  form  of  the  old  bill.  It  embraced 
no  less  than  nine  divisions,  viz.  : 

I.  The  address  to  the  person  or  persons  holding  the- 
great  seal. 

II.  The  second  part  contained  the  names  and  addresses 
of  the  parties  complainant. 

III.  The  third  part  contained  a  statement  of  the  plaint- 
iff's case,  and  was  commonly  called  the  stating  part  of  the 
bill. 

IV.  The  fourth  consisted  of  a  charge  that  the  defendant 
unlawfully  confederated  with  others  to  deprive  the  plaint- 
iff of  his  right. 

V.  The  fifth  part  alleged  that  the  defendants  intended 
to  set  up  a  particular  sort  of  defense,  the  reply  to  which 
the  plaintiff  anticipated,  by  alleging  certain  facts  which 
would  defeat  such  defense.  This  was  usually  termed  the 
charging  part,  from  the  circumstance  that  the  plaintiff's 
allegations  were  usually  introduced  by  way  of  charge 
instead  of  statement. 

VI.  The  sixth  part  contained  a  statement  that  the 
plaintiff  had  no  remedy  without  the  assistance  of  a  court 
of  equity,  which  was  termed  the  averment  of  jurisdiction. 

VII.  The  seventh  part  was  the  interrogating  part,  in 
which  the  stating  and  charging  part  were  converted  into- 
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interrogatories  for  the  purpose  of  eliciting  from  the  defend- 
ant a  circumstantial  discovery  upon  oath  of  the  truth  or 
falsehood  of  the  matters  stated  and  charged. 

VIII.  The  eighth  part  contained  a  prayer  for  relief 
adapted  to  the  circumstances  of  the  case. 

IX.  The  ninth  part  consisted  of  a  prayer  that  process 
might  issue,  requiring  the  defendant  to  appear  and  answer 
the  bill,  to  which  sometimes  was  added  a  prayer  for  a  pro- 
visional writ,  such  as  an  injunction  or  a  ne  exeat  regno, 
for  the  purpose  of  restraining  some  proceeding  on  the  part 
■of  the  defendant,  or  of  preventing  his  going  out  of  the 
jurisdiction  till  he  had  answered  the  hill. 

§  5366.    The  Change  in  England. 

The  seventh  part  is  now  legislated  out  of  existence  (15 
and  16  Vic,  c.  86,  §  10).  As  to  the  ninth  part,  the  writ  of 
subpoena  has  been  abolished  (Id.,  §  2).  The  charging  and 
the  jurisdiction  sections  have  mostly  become  obsolete.  So 
that  in  the  mother  country,  as  in  Pennsylvania,  the  bill  in 
equity  is  now  the  simplest  of  all  pleadings.  It  must  be 
addressed  to  the  proper  court ;  give  the  names  and  addresses 
of  the  parties  ;  state  the  facts  and  pray  for  the  desired 
relief. 

§  5367.    The  Address. 

If  the  bill  be  filed  in  the  United  States  court  or  in 
the  State  court,  it  is  so  entitled. 

If  it  be  a  bill  of  discovery  in  aid  of  a  suit  at  law,  it  is 
addressed  to  the  court  where  the  issue  is  pending. 

If  it  be  a  bill  in  aid  of  an  execution  and  to  discover 
assets,  it  is  addressed  to  the  court  where  the  judgment  has 
been  entered. 

A  petition  for  the  removal  of  a  trustee,  and  a  bill  to 
compel  an  account  from  the  same  trustee,  should  be  filed 
in  the  same  court.     In  re  Daniel,  28  W.  N.,  198  (1891). 

§  5368.    ITames  and  Addresses  of  the  Plalntiffe. 

The  correct  names,    the  description  and  the   place  of 
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abode  of  each  plaintiff  must  be  stated.  It  was  formerly 
held  that  error  in  this  regard  might  be  the  subject  of  de- 
murrer or  of  plea.  But  the  modern  practice  is  to  apply  by 
special  notice  for  security  for  costs,  proceedings  to  stay  in 
the  meantime.  Lord  Langdale  said  in  Simpson  v.  Bunion, 
1  Beav.,  556  (1839)  :  "  There  can  be  no  doubt  that  it  is  the 
duty  of  a  plaintiff  to  state  his  place  of  residence  tiul}'  and 
accurately  at  the  time  he  files  his  bill,  and  if,  for  the  purpose 
of  avoiding  all  access  to  him,  he  wilfully  misrepresents  his 
residence,  he  will  be  ordered  to  give  security  for  costs.  I 
do  not  think  the  rule  extends  to  a  case  where  he  has  done 
so  innocently  and  from  mere  error."  Rule  20  of  the  United 
States  Rules  in  Equity  requires  that  the  plaintiff  shall  say 
that  he  is  a  citizen  of  a  certain  State,  and  that  the  defend- 
ant is  a  citizen  of  a  certain  State.  Instead  of  a  citizen,  etc., 
the  averment  is  sometimes  changed  according  to  the  fact, 
"  subject  of  the  King  of,"  etc. 

§  5369.    Addresses  of  Infants  and  Lunatics 

need  not  be  given,  but  the  next  friend  or  committee  must 
give  his  address. 

§  5370.    Addresses  of  Corporations 

need  not  be  stated,  but  it  is  usual  in  many  cases,  and  is 
required  in  all  cases  in  the  United  States  courts,  to  state  the 
habitat. 

§  5371.  When  Plaintiff  Sues  on  Behalf  of  Himself  and  of  Others, 
"that  fact  should  be  stated. 

g  5372.    Who  are  to  be  Made  Plaintiffs. 

1.  When  the  class  is  numerous  the  plaintiff  may  sue 
for  himself  and  all.  (See  Rule  V.,  §  22,  Penna.  Equity 
Rules,  and  Rule  48,  U.  S.  Rules  in  Equity.) 

Where  the  parties  are  numerous  or  unknown,  a  bill  filed 
by  a  plaintiff  on  behalf  of  himself  alone  is  bad.  Bishop  v. 
Cowden,  5  Montg.  Co.  Law  R.,  151  (1889). 

2.  Where  the  plaintiff  has  only  an  equitable  right  in  the 
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thing  demanded,  the  person  holding  the  legal  right  must 
be  a  party.  Bills  are  not  filed  to  the  use  of  the  beneficial 
owner ;  he  must  sue. 

3.  The  trustee  must  sue  to  enforce  rights  of  persons 
claiming  under  the  trust. 

4.  This  is  true  whether  the  trust  be  expressed  or  implied. 
6.  The  assignee  of  a  mortgage  may   foreclose  without 

joining  the  original  mortgagee. 

6.  If  there  be  several  derivative  mortgagees,  they  must 
all  be  made  parties  to  a  foreclosure  bill  by  one. 

7.  If-  the  principal  can  show  that  the  money  paid  be- 
longed to  him,  he  can  sue,  although  the  contract  was  made 
in  the  name  of  his  agent.  Bethune  v.  Farebrother,  cited 
5  Maule  &  Selwyn,  385  (1816).  This,  though  doubted  in 
U.  S.  V.  Parmele,  1  Paine  C.  C,  252  (1810),  and  other  cases, 
seems  to  be  sustained.  Story  on  Agency,  §  161 .  If  the 
principal  cannot  show  that  the  money  paid  was  his,  he 
must  make  the  agent  a  co-plaintiff  or  a  defendant. 

8.  The  auctioneer  may  be  joined  as  co-plaintiff  with  the 
vendor.     He  has  an  interest  in  the  contract. 

9.  An  assignee  of  a  chose  may  make  the  assignor  a 
co-plaintiff  or  may  sue  alone. 

10.  Where  the  trustee  has  no  beneficial  interest  and  is 
not  possessed  of  the  legal  estate,  a  cestui  que  trust  may  be 
plaintiff.  So  where  the  cestui  que  trust  sues  for  execution 
of  the  trusts. 

11.  Where  a  lessee  seeks  to  establish  a  general  right, 
the  landlord  should  be  a  party ;  otherwise  where  he  only 
seeks  that  which  is  incidental  to  his  position. 

12.  Persons  claiming  joint  interest  in  an  estate  cannot 
sue  without  making  their  companions  parties. 

13.  In  a  bill  to  redeem,  the  plaintiff  sliould  bring  in  all 
who  have  a  right  to  redeem. 

14.  In  bills  for  an  account,  all  interested  and  not  paid 
must  be  brought  in  as  plaintiffs  or  defendants. 

15.  Personal  representatives  of  an  estate  must  sue  for 
it.     Legatees  and  others  interested  need  not  be  parties. 

16.  All  the  executors  proving  must  sue,  though  one  be 
an  infant. 
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17.  Births  and  deaths  pendente  lite  can  be  noticed  by 
amendment  or  supplemental  bill. 

A  soHcitor,  careful,  on  the  one  hand,  never  to  join  as 
plaintiff  a  person  he  does  not  represent,  or  one  ^Yho  has 
clearly  no  right,  may,  on  the  other  hand,  find  rc^lief  in  the 
fact  that  the  naming  of  one  whose  position  is  doubtful 
cannot  hurt  his  case,  for  the  misjoinder  of  plaintiffs  does  not 
defeat  the  bill. 

A  bill  for  an  account  of  oil  taken  from  the  wiJe's  real 
estate  during  coverture  should  be  brought  in  the  name 
of  the  husband  and  wife,  and  should  be  filed  in  the 
county  where  the  land  is  situate.     Thompson  v.  Noble,  3 

Pitts.  301  (isro). 

In  Ford  v.  Temj,  41  Leg.  Int.,  lli  (1881),  a  bill  was 
brought  in  the  names  of  four  trustees,  three  of  Vv'hoin  sub- 
sequently filed  a  disclaimer,  whereupon  the  defendant  took 
a  rule  to  dismiss  the  bill.     The  rule  was  discharged. 

Thayer,  P.  J.  : 

The  rules  which  prevail  in  courts  of  equity  in  regard  to  who  are  neces- 
sary parties,  and  what  place  they  shall  occupy  on  the  record,  differ  totally 
from  the  rules  at  law  upon  the  same  subject.  In  equity  it  does  not  make  a 
particle  of  difference  on  which  side  of  the  record  the  name  of  the  party  is 
placed,  whether  among  the  plaintiffs  or  defendants,  not  even  as  regards  the 
question  of  costs,  for  a  chancellor  mny  award  costs  against  some  of  the 
plaintiffs  and  not  against  others,  or  against  some  defendants  and  not  against 
others,  the  whole  subject  being  absolutely  under  his  control.  The  only 
solicitude  of  courts  of  equity  about  parties  is  to  see  that  all  persons  are 
made  parties  who  are  to  be  affected  by  its  decrees,  and  it  makes  no  difference 
whether  they  figure  as  plaintiffs  or  defendants.  Neither  does  it  make  any 
difference  in  equity  at  all  whetlier  the  plaintiff  has  the  legal  or  the  equi- 
table title,  or  whether  all  who  have  a  right  to  sue  jom  in  suing  or  not.  It  is 
only  requisite  that  they  be  made  parties,  it  does  not  in  tlio  least  matter  on 
which  side  of  the  record.  It  is  well  settled,  therefore,  that  a  cestui  que  trust 
may  maintain  a  bill  in  which  his  tiiistees  refuse  to  join,  but  he  mu.st  make 
them  parties.  £^  co)it/-erso,  the  trustees  may  sue  without  joining  the  cestui 
que  trust  as  plaintiffs,  but  they  must  in  general  be  made  i)arties.  So  ako  the 
common-law  rule  which  requires  all  having  a  joint  ownership  or  claim  to  be 
joined  as  plaintiffs  has  no  place  whatever  in  equity.  It  is  sufficient  tliat  all 
parties  interested  in  the  subject  of  the  suit  should  be  before  the  court  as 
plaintiffs  or  defendants.  It  matters  not  which  position  they  occupy.  For 
example,  one  of  two  assignees  of  a  bankrupt  may  sue  in  equity  without  his 
co-assignees,  provided  they  are  made  defendants  ;  WilMns  v.  Fry,  1  Mer., 
244  ;  and  so  one  executor  or  trustee  may  sue  without  his  co-executor  or 
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co-trustee  joining  if  he  be  made  defendant.  Davis  v.  Allen,  1  Green.  Ch., 
288.  In  fine,  the  doors  of  a  court  of  equity  are  wide  open  to  every  com- 
plainant who  has  a  right  to  its  interposition,  whether  his  interest  be  legal  or 
equitable,  joint  or  several,  and  no  advantage  can  be  taken  of  the  non-joinder 
of  plaintiffs  if  the  parties  omitted  be  made  defendants.  All  that  is  neces- 
sary is  that  the  plaintiff  shall  bring  before  the  court  aU  such  parties  as  are 
necessarv  to  enable  it  to  do  complete  justice.  The  technicalities  of  common- 
law  rules  in  reference  to  the  position  of  the  parties  upon  the  record  have  no 
existence  in  a  court  of  chancery.  It  can  make  no  difference  to  the  persons 
who  have  disclaimed  the  bringing  of  the  suit  whether  they  are  plaintififs  or 
defendants.  If  they  are  proper  parties  it  is  immaterial  on  which  side  of  the 
record  their  names  appear.  Having  disclaimed  they  will  be  treated  as  de- 
fendants and  will  be  protected  from  tlie  payment  of  costs  if  the  suit  should 
be  unsuccessful.  If,  however,  the  solitary  trustee  who  has  sued  should  be 
successful,  a  doubt  may  exist  as  to  whether  the  others  will  be  entitled  to  their 
costs.     Blount  V.  Burrow,  3  Bro.  C.  C,  90. 

A  bill  filed  by  one  of  three  parties  to  whom  a  trustee  or 
mortgagee  is  liable  to  account  jointly  was  dismissed  for  want 
of  proper  parties,  in  Lance's  Appeal,  112  Pa.  St.,  456  (1886). 

The  commissioners  in  office  are  the  proper  parties  to  file 
a  bill  to  set  aside  a  sale  of  land  of  the  county,  where  a  former 
county  commissioner  is  interested  in  the  purchase.  Petery's 
Appeal,  129  Pa.  St.,  121  (1889). 

Purely  public  rights  should  be  vindicated,  and  duties 
owed  alone  to  the  entire  community  should  be  enforced, 
through  the  attorney-general,  and  not  at  the  suit  of  a  private 
citizen.  Mayer  v.  McCamant,  8  County  Court  Eep.,  75 
(1890). 

§  5373.    Who  are  to  ba  Made  Defendants. 

1.  An  auctioneer  employing  fraud  at  a  sale  need  not  of 
necessity  be  joined  as  co-defendant  in  a  bill  by  the  pur- 
chaser.    Veazie  v.  Williams,  8  How.  U.  S.,  134  (1850). 

2.  An  agent  buying  in  his  own  name  should  be  made 
either  a  co-plaintiff  or  a  defendant  in  a  bill  by  the  principal 
for  specific  performance  ;  unless  the  principal  can  establish 
clearly  that  the  money  paid  was  the  principal's  money.  If 
he  can  show  this  he  may  omit  the  agent. 

3.  It  need  hardly  be  stated  that  all  against  whom  a 
recovery  is  demanded  must  be  named  as  defendants.  If 
ihe  wrongs  complained  of,  though  separate,  have  yet  been 


PREPARATIOX    OV   BILL.  1G3 

-part  of  a  concerted  plfiu,  then  one  bill  may  be  filed  against 
all.  But  if  the  injuries  have  resulted  from  independent 
and  unconnected  acts,  separate  bills  should  be  presented. 

i.  A  bill  against  a  corporation  for  discovery  should 
unite  one  or  more  of  its  officers. 

5.  Bills  against  corporations  and  their  directors  for 
fraud,  etc. ,  should  name  all  who  can  be  properly  charged. 

6.  All  persons  having  an  immediate  interest  in  resisting 
the  plaintiff's  demand  should  be  joined,  unless  they  are 
very  numerous. 

7.  All  persons  against  whom  the  defendant  may  have  a 
demand  over  in  the  event  of  the  plaintiff's  success. 

8.  Committees  of  lunatics,  guardians  of  minors, 
assignees  of  bankrupts. 

9.  The  personal  representatives  of  a  deceased  person 
where  the  claim  is  against  his  estate.  His  widow,  heirs 
or  devisees  where  a  right  is  to  be  established  or  a  charge  is 
to  be  created  against  his  land  The  executor  durante 
miiiore  cetate  should  not  be  sued  if  he  has  accounted  and 
delivered  to  the  executor. 

10.  All  executors  amenable  to  process  must  be  named 
wliD  have  proved,  though  one  be  an  infant. 

11.  Cestuis  que  trusteed  were  formerly  necessary  par- 
ties to  suits  against  their  trustees  by  which  their  rights 
might  be  affected.  When  very  numerous  this  rule  was 
dispensed  with,  and  wherever  their  interests  are  sufficiently 
represented  by  the  trustees,  the  suit  may  proceed  without 
any  of  the  cestuis  que  trustent  being  joined. 

12.  Whenever  birth  after  suit  brought  creates  a  new 
party,  he  must  be  brought  in  by  supplemental  bill  or 
amendment.  So  if  one  die,  the  next  party  in  interest  is 
added  in   the  same  manner. 

13.  All  trustees  are  prima  facie  necessary  parties  to  a 
suit  arising  out  of  a  breach  of  trust,  although  execution 
may  be  ordered  against  only  one.  Sir  James  Wigram,  in 
Shipton  V.  Bawlins,  4  Hare,  623  (1846). 

A  bill  to  declare  void  a  mortgage  and  bonds,  issued  by 
a  railroad  company  in  violation  of  Art.  XVI.,  §  1,  of  the 
-Constitution,  and  of  the  Act  of  April  18,  1874,  should  join 
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the  bondholders  as  parties.     Railroad  Company's  Ajypeal^ 
1  Mona.,  692;  22  W.  N.,  417  (1889). 

Where  a  bill  for  specific  performance  did  not  join  the- 
defendant's  wife,  it  v/as  held  error  to  include  her  in  the 
decree.     Brown  v.  Pitcairn,  30  W.  N.,  35  (1892). 

Where  the  trustee  of  certain  railroad  bonds  was  made  a 
party  to  a  bill,  notice  to  bondholders  of  incidental  proceed- 
ings is  not  required.  Piatt  y.  B.  R.  Co.,  83  W.  N.,  186 
(1893). 

All  persons  interested  should  be  made  parties  to  a  bill 
for  an  account.  Personal  representatives  of  persons  inter- 
esbed  should  be  brought  in.  Myers  v.  Bryson,  33  W.  N., 
253  (1893). 

Administrators  who  have  sold  real  estate  of  a  decedent 
are  the  proper  parties  to  file  a  bill  against  a  person  in  the 
name  of  whom  the  title  stands,  to  compel  him  to  convey  to 
the  purchaser.      ZJlrick's  Appeal,  2  Penny.,  455  (1882). 

The  officers  must  be  joined  in  a  bill  brought  by  stock- 
holders against  persons  alleged  to  have  fraudulently  se- 
cured money  of  a  corporation,  falsely  pretending  that  it 
was  to  be  used  for  purchasing  land  for  the  company. 
Hughes  v.  McMurray,  6  Phila.,  200  (1867). 

Under  the  Manufacturing  Company  Act  of  July  18, 
1863,  a  bill  to  enforce  the  individual  liability  of  the  officers 
should  be  filed  against  them  alone.  The  corporation-  should 
not  be  joined.  Sheriff  y.  Oil  Co.,  1  Phila.,  4  (1868).  Such 
bill  must  be  filed  on  behalf  of  the  complainants  and  all 
other  creditors  of  the  corporation.  Ibid.  ;  Young  v.  Oil 
Co.,  30  Leg.  Int.,  13  (18Y3).  The  secretary  should  not  be 
made  a  party.     Ibid. 

A  bill  filed  against  an  attorney  to  compel  the  surrender 
of  a  paper  alleged  to  have  been  fraudulently  obtained  by 
his  client  and  deposited  with  the  attorney,  should  make  the 
owner  of  the  paper  a  party.  Edwards  v.  Brightley,  11 
Cent.  Eep.,  184  (1888). 

In  Delberfs  Appeal  No.  3,  4  W.  N.,  294  (1877),  a  bill  was. 
filed  by  certain  cestuis  que  trust  against  a  volunteer  trustee 
de  son  tort,  to  compel  an  account.  Several  other  cestuis 
que  trust  were  not  made  parties  nor  represented  by  a  trus- 
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-tee  of  the  entire  estate.     The  bill  was  dismissed  for  want  of 
proper  parties. 

In  Jamison  v.  Steivart,  37  Leg.  Int.,  273  (1880),  the 
plaintiff  had  made  advances  upon  stock  belonging  to  sev- 
eral persons  and  held  by  a  trustee.  Two  of  the  owners  re- 
fused to  pay  the  advances,  and  a  bill  was  filed  against  them 
and  the  trustee  praying  for  a  sale  of  their  interests.  Held, 
That  the  other  stockholders  should  have  been  made  parties. 

All  persons  materially  interested  or  who  will  be  affected 
by  the  decree  must  be  made  parties.  Scholl  v.  Schoener,  1 
Woodward,  200  (1862)  ;  Pettit  v.  Baird,  10  Phila.,  57  (1878) ; 
Thomas  v.  Bosivell,  37  Leg.  Int.,  147  (1880) ;  Hoffman  v. 
Hartman,  7  Lane.  Law  R.,  137  (1890). 

A  bill  in  equity  set  forth  that  A.,  a  citizen  of  Georgia, 
gave  certain  property  in  trust  to  B.,  C.  and  D.,  or  the  sur- 
vivor, their  executors,  administrators  and  assigns,  and  that 
said  trustees  had  invested  a  part  of  said  property  in  the 
stock  of  the  defendant  corporation.  The  bill  averred  that 
the  trustees  were  dead  and  that  the  complainants  were 
executors  of  the  last  trustee,  and  were  under  the  will  of  A. 
and  the  laws  of  G-eorgia  successors  in  the  trust.  The  bill 
prayed  that  the  stock  should  be  transferred  to  the  com- 
plainants. Held,  That  the  cestuis  que  trusten  t  should  have 
been  made  parties.  Appeal  of  the  Lehigh  Co.,  88  Pa.  St., 
499  (1879). 

In  Gas  Co.  v.  Douglass,  140  Pa.  St.,  283  (1889),  the 
plaintiff  claimed  under  a  lease  from  defendant ;  the  latter 
denied  the  due  execution  of  the  lease  and  set  up  that  a 
lease  had  been  made  for  the  premises  to  A.,  who  had  as- 
signed to  B.  Held,  That  B.  was  entitled  to  be  made  a 
party  to  a  bill  by  plaintiff  against  defendant  for  reforma- 
tion of  the  original  lease. 

Where  the  plaintiff  is  a  trustee  and  files  a  bill  against 
third  persons  to  enforce  his  rights,  the  cestui  que  trust  need 
not  be  made  a  party.  Fawcett  v.  Aultman,  29  Pitts.  L.  J., 
331  (1882). 

Where  a  railroad  company,  in  violation  of  a  decree 
against  it,  constructed  a  turnout  from  its  track  into  a  ware- 
house, the  owner  of  the  warehouse  should  be  made  a  party 
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to  a  bill  for  the  removal  of  the  turnout.  City  v.  R.  R.  Co.,. 
133  Pa.  St.,  134  (1890). 

Separate  respondents,  who  act  in  different  capacities, 
under  different  rights,  without  joint  liability  or  interest  in_ 
the  relief  sought,  should  not  be  joined.  A  bill  to  enjoin 
judgment  creditors  and  the  sheriff  from  selling  goods,  and 
to  remove  an  assignee  for  the  benefit  of  creditors,  should 
not  make  the  sheriff  and  assignee  parties  defendant.  Art- 
man  V.  Giles,  155  Pa.  St.,  409  (1893). 

Lastly,  it  may  be  remarked  that  the  improper  joinder  of 
a  defendant  does  not  ex  necessitate  defeat  the  right  to  re- 
cover against  the  one  who  is  found  to  be  amenable  to  the 
bill.  The  complaint  may  be  sustained  against  A.  and  dis- 
missed as  to  B. 

In  Persch  v.  Quiggle,  5T  Pa.  St.,  247  (1868),  the  plain- 
tiff obtained  a  decree  against  two  defendants,  though  his- 
bill  was  dismissed  as  to  the  other  defendants. 

§  5374.    statement  of  Tacts. 

This  should  be  arranged  as  a  narrative.  Clearness  and 
directness  should  be  employed.  It  is  not  enough  to  say  the 
plaintiff  ' '  is  informed. "  Lord  Uxhridge  v.  Staveland,  1 
Ves.  Sr.,  56  (1747).  But  "  plaintiff  is  informed,  believes  and 
therefore  avers  "  is  sufficient.  Wells  v.  Bridgeport  Co.,, 
30  Conn.,  316  (1862).  Eedundancy  must  be  carefully 
avoided.  No  expletives  should  be  used.  Where  proper, 
the  words  "  falsely,"  "  fraudently,"  "  with  intent  to  deceive 
and  defraud,"  "designing  to  injure,"  etc.,  may  be  inserted. 
Where  falsehood  or  fraud  is  a  necessary  part  of  the  case  it 
must  be  charged.  The  pleader  need  not  be  reminded  that 
fraud  is  a  conclusion  of  law  from  certain  facts  and  that 
these  should  be  stated.  Where  seizin  is  necessary,  use 
that  word  or  seized. 

As  far  as  may  be  the  averments  should  proceed  chrono- 
logically. Care  must  be  taken  to  avoid  scandal  or  imperti- 
nence. 

§  5375.    ScandaL 

Scandal  consists  in  stating  that   "  which   is  unbecom- 
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ing  the  dignity  of  the  court  to  hear  or  is  contrary  to  good 
manners,  or  which  charges  some  person  with  a  crime  not 
necessary  to  be  shown  in  tlie  cause,  or  any  unnecessary 
allegation  bearing  cruelly  upon  character." 


5376.    Reqiiirenient    of  Pennsylvania     Kule    as    to    Stating 
Part  of  the  Bill. 


The  4th  of  the  Pennsylvania  Equity  Eules  requires  that 
every  bill  shall  be  expressed  in  brief  and  succinct  terms, 
avoiding  unnecessary  recital  of  papers,  or  other  imperti- 
nent matter,  or  any  scandalous  matter  not  relevant  to  the 
suit.  It  is  also  provided  that  every  bill  in  the  introduc- 
tory part  shall  contain  the  names  of  all  the  parties,  and  the 
form  is  prescribed.  The  lYth  section  of  the  same  rule 
directs  that  the  bill  shall  be  divided  into  paragraphs  con- 
secutively numbered,  shall  contain  a  succinct  statement 
of  the  facts,  etc.  The  plaintiff  may  at  his  option  insert  the 
facts  intended  to  avoid  an  anticipated  defense.  He  must 
introduce  the  necessary  averments  to  entitle  plaintiff  to 
relief,  the  prayers  for  relief,  special  orders  or  process. 
Formal  averments  of  combination,  interrogatories,  want  of 
remedy  at  law,  etc.,  must  be  omitted. 

The  stating  part  of  the  bill  must  contain  every  aver- 
ment necessary  to  entitle  the  plaintiff  to  the  relief  prayed 
for.  Thompson's  Appeal,  120  Pa.  St.,  367  (1889)  ;  Barry  v. 
McAvoy,  10  Phila.,  99  (1873).  The  bill  ^ould  support 
itself,  and  should  state  every  necessary  fact  distinctly  and 
not  byway  of  argument  or  inference.  Morch  v.  Gas  Co., 
8  County  Court  Eep.,  131  (1890). 

The  evidence  need  not  be  recited.  Winehrenner  v.  Col- 
der, 43  Pa.  St.,  244(1862). 

In  a  redemption  bill  the  mortgagor  must  offer  to  pay 
the  debt,  interest  and  costs.  Lanning  v.  Smith,  1  Pars., 
13  (1841). 

In  a  bill  for  an  account  the  plaintiff  need  not  offer  in  his 
bill  to  pay  the  balance,  if  found  against  him.  Hudson  v. 
Barrett,  1  Pars.,  414  (1850). 
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§  5377.    Alternate  Prayer. 

In  Wilhehn's  Appeal,  19  Pa.  St.,  120  (1876),  the  bill  set 
forth  the  title  of  the  parties  to  a  certain  estate  held  in 
common,  by  reference  to  the  title  papers,  and  then  prayed 
for  an  account  of  ores  taken  from  certain  premises,  ' '  if 
these  be  the  premises  held  in  common,  but  if  the  tenancy 
in  common  is  of  a  greater  extent,  then  of  the  ores  taken 
from  such  extended  area."  Held,  That  such  alternate 
prayer  was  not  demurable. 

In  Bawlings  T.  Lambert,  1  Johns,  and  Hem.,  466,  Sir 
W.  P.  Wood,  afterwards  Lord  Hatherley,  said  :  "  You 
have  no  right  to  allege  two  inconsistent  states  of  facts 
and  ask  relief  in  the  alternative,  for  the  two  cannot  be 
true  ;  but  you  have  always  a  right  to  state  the  facts  of  the 
case,  the  documents  and  deeds,  and  ask  the  conclusion  of 
the  court  on  those  facts  and  documents,  and  say,  the  court 
may  come  to  one  conclusion  of  law,  or  it  may  come  to  an- 
other ;  and  you  may  ask  the  court  to  come  to  a  conclusion 
on  the  facts  which  you  have  disclosed,  having  stated  everj'-- 
thing  that  will  enable  the  court  to  form  a  proper  judgment. 
You  may  ask  the  judgment  of  the  court  on  two  alter- 
natives; that  may  be  done  on  any  bill  without  objection." 

§  5378.    Impertinence 

is  defined  by  Lord  Chief  Baron  Gilbert,  Grilbert's  Chancery, 
209  :  "Where  the  records  of  the  court  are  stuffed  with  long 
recitals,  or  with  long  digressions  of  matter  of  fact,  which 
are  altogether  unnecessary  and  totally  immaterial  to  the 
matter  in  question  ;  as  where  a  man  Avill  tell  a  tale  of  a 
tub,  where  he  sets  forth  a  long  deed  which  is  not  praj^ed  to 
be  set  forth  in  hcec  verba,  where  he  stuffs  his  answer  with 
long  recitals  which  are  nothing  to  the  purpose,  as  where  a 
bill  of  revivor  is  brought  and  the  party  will  set  forth  v'i? 
hoic  verba,  not  oily  the  original  bill  and  answer,  but  the 
whole  proceedin  gs  in  the  cause  ;  whereas,  all  these  being 
matters  of  record,  and  of  which  the  party  hath  once  paid 
i.ir  copies,  he  ought  not  pay  for  them  over  again,  nor  is 
there  occasion  to  set  them  forth  over  again  in  hoic  verba. 
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or  to  make   an  unnecessary  repetition  thereof,    for  they 
■ought  to  set  forth  very  concise  and  short." 

§  5379.    Bills,  Answers    and  all  Pleadings  may  be    Excepted 
to  for  Scandal  or  Impertinence. 

It  may  be  important  to  understand — 

§  5380.    What  has  been  Decided  to  be  Scandal. 

In  a  bill  to  set  aside  papers  given  on  base  or  criminal 
consideration,  it  is  scandal  to  charge  immorality  with  third 
parties.  Clark  v.  Periam,  2  Atk.,  333,  33Y  (1742).  And 
because  such  evidence  might  be  given  under  tlae  general 
charge  ;  Ibid,  and  Whaley  v.  Norton,  1  Vern.,  483  (168T), 
specifications  should  be  avoided. 

§  5381.    What  is  not  Scandal. 

Though  the  charge  be  slanderous  in  the  worldly  sense, 
yet  if  it  be  material  and  shed  light  upon  the  point,  it  is 
not  scandal.  Thus  all  bills  for  redress  on  the  ground  of 
fraud  must  charge  the  wrong-doing.  The  representation 
by  defendant  that  he  was  a  man  of  means  when  in  fact  he 
was  a  bankrupt — false  personations,  cheating,  gambling 
and  the  like — if  material — not  only  can,  but  must  be 
charged.  Charges  of  fraud  where  relevant  are  not  scandal- 
ous.   Fenlioiilet  v.  Passavant,  3  Ves.  Sr.,  24  (1760). 

After  charging  that  a  woman  had  obtained  a  will  by 
undue  influence,  the  plaintiff  went  on  to  allege  that  the 
woman  was  the  mistress  of  the  testator.  Sir  0.  Pepys, 
M.  R.,  held  that  this  was  not  scandal.  Anon.,  1  Mylne 
&  Craig,  78  (1835)  ;  Lord  St.  John  v.  Lady  St.  John,  11 
Ves.,  626  (1805). 

A  cestui  que  trust  proceeding  against  his  trustee  may 
charge  him  with  misconduct,  corrupt  motive  and  vindictive- 
ness.  Earl  of  Portsmouth  v.  Fellows,  5  Maddock,  450  (1820). 

§  5382.    Exceptions  for  Impertinence. 

Matter  foreign  to  the  case  is  impertinent.     Matter  not 
foreign  yet  wholly  unnecessary,  or  stated  with  redundancy, 
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is  censured  for  prolixity.  Judges  have  differed  as  to  these- 
points.  Sir  J.  Leach  and  Sir  W.  Alexander  seem  to  have 
thought  that  relevant  matter  should  not  be  condemned  as 
impertinent  because  it  was  not  concisely  stated.  Lowe  v. 
Williams,  2  Simons  and  Stuart,  515-517  (1826)  ;  Bally  v. 
Williams,  1  M'Cleland  and  Younge,  334  (1825).  Lord  Eldon 
held,  to  the  contrary,  that  relevant  matter  might  be  made 
impertinent  by  prolixity.  Slack  v.  Evans,  7  Price,  278  n. 
(1819).  The  question  arose  in  that  case  upon  a  schedule. 
The  Chancellor  said  :  "  If  in  an  examination  the  examinant 
sets  forth  tradesmen's  bills  at  length,  it  is  impertinent.  If 
pertinence  and  impertinence  be  so  mixed  that  they  cannot 
be  separated,  the  whole  is  impertinent.  So  a  prolix  setting 
forth  of  pertinent  matter  is  impertinent. " 

To  the  same  effect  is  McMorris  v.  Elliot,  8  Price,  674 
(1820).  See  also  Oompertz  v.  Best,  1  Younge  and  CoUyer, 
117  (1835).  In  this  case  Lord  Abinger  said  he  was  disposed 
to  agree  with  Lord  Eldon  in  thinking  prolixity  imperti- 
nence, but  that  it  was  a  question  of  degree. 

Here  as  everywhere  each  case  must  be  ruled  by  its  cir- 
cumstances. 

In  the  light  of  the  decisions  and  the  warning  given  by 
the  rules  of  court,  it  would  appear  to  be  easy  for  the  pleader 
to  state  all  necessary  facts  concisely  ;  to  omit  all  mere  de- 
tails of  proof  and  to  avoid  scandal  and  impertinence. 

If  the  bill  be  objectionable  no  demurrer  lies.  The  remedy 
as  to  bills  and  answers  is  to  file  particular  exceptions  as  to 
each  objectionable  item,  being  careful  not  to  make  any  ex- 
ception too  broad,  for  if  part  be  good  and  part  bad  the  whole- 
exception  falls. 

§  5383.    Rules  of  Court. 

The  26th  Equity  Rule  of  the  Supreme  Court  of  the 
United  States  on  the  subject  of  scandal  and  impertinence 
in  hills  directs  that — 

Every  bill  shall  be  expressed  in  as  brief  and  succinct  terms  as  it  reason- 
ably can  be,  and  shall  contain  no  unnecessary  recitals  of  deeds,  docu- 
ments, contracts  or  other  instruments,  in  hceo  verba,  or  any  other  imperti- 
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nent  matter,  or  any  scandalous  matter  not  relevant  to  the  suit.  If  it  does, 
it  may,  on  exceptions,  be  referred  to  a  master,  by  any  judge  of  the  court, 
for  impertinence  or  scandal  ;  and  if  so  found  by  him,  the  matter  shall  be 
expunged  at  the  expense  of  the  plaintiff,  and  he  shall  pay  to  the  defendant 
all  his  costs  in  the  suit  up  to  that  time,  unless  the  court  or  a  judge  thereof 
shall  otherwise  order.  If  the  master  shall  report  that  the  bill  is  not  scandal- 
ous or  impertinent,  the  plaintiff  shall  be  entitled  to  all.,  costs  occasioned  by 
the  reference. 

27th  Rule  : 

No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer  or 
pleading,  or  other  matter  or  proceeding,  depending  before  the  court,  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in  writing  and  signed 
by  counsel,  describing  the  particular  passages  which  are  considered  to  be 
scandalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  on  or 
before  the  next  rule-day  after  the  process  on  the  bill  shall  be  returnable,  or 
after  the  answer  or  pleading  is  filed.  And  such  order  when  obtained  shall 
be  considered  as  abandoned,  unless  the  party  obtaining  the  order  shall,  with- 
out any  unnecessary  delay,  procure  the  master  to  examine  and  report  for 
the  same  on  or  before  the  next  succeeding  rule-day,  or  the  master  shall  cer- 
tify that  further  time  is  necessary  for  him  to  complete  the  examination. 

The  Pennsylvania  Equity  Rule  IV.  is  in  the  same  words 
as  Rule  26,  adding  :  "  or  the  court  or  any  law  judge  thereof 
may  decide  thereon  without  a  reference,  unless  the  case  shall 
require  it." 

The  27th  Rule  requiring  particularity  in  the  exceptions, 
etc.,  has  not  been  enacted  in  words  in  Pennsylvania,  but 
the  practice  has  always  required  specifications  and  prompt- 
ness. 

The  Rules  promulgated  January  15, 1894,  discontinue  the 
office  of  master  "  except  where  decrees  or  interlocutory 
orders  are  to  be  executed,  or  their  execution  supervised  by 
an  officer  of  the  court ;  as  in  partition,  the  sale  of  real 
estate,  the  execution  of  deeds  and  the  like. " 

The  8th  Pennsylvania  Rule  in  equity  provides  that — 

No  order  shall  be  made  by  any  judge  for  referring  any  bill,  answer  or 
pleading,  or  other  matter  or  proceeding  depending  before  the  court,  for 
scandal  or  impertinence,  unless  exceptions  are  taken  in  writing,  E^nd  signed 
by  counsel,  describing  the  particular  passages  which  are  considered  to  be- 
scandalous  or  impertinent,  nor  unless  the  exception  shall  be  filed  within  tea 
days  after  service  of  the  same  upon  the  party  excepting  or  his  counsel. 

In  Insurance  Co.  v.  Bauer,  9  Phila.,  147  (1873),  this  rule- 
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was  construed  in  connection  with  the  4th  Rule,  providing  for 
reference  by  the  court  of  a  bill  alleged  to  be  impertinent, 
and  it  was  held  that  the  defendant  had  ten  days  after  ap- 
pearance in  which  to  file  his  exceptions. 
Another  vice  to  be  shunned  is 


§  5384.    Multifariousness. 

This  is  the  consequence  of  avoiding  the  rule  requiring 
conciseness. 

In  the  effort  to  escape  the  objection  that  the  bill  does 
not  charge  enough  to  carry  the  case,  the  pleader  may  run 
into  the  opposite  extreme  and  state  too  much.  Multifari- 
ousness has  been  defined  "  the  attempt  to  embrace  in  one 
bill  too  many  objects,"  or,  "the  fault  of  improperly  unit- 
ing in  one  bill  distinct  and  independent  matters,  and 
thereby  confounding  them." 

Sir  John  Leach,  in  Salvidge  v.  Hyde,  5  Maddock,  138 ' 
(1820),  said  :  "  In  order  to  determine  whether  a  suit  is 
multifarious,  or,  in  other  words,  contains  distinct  matters, 
the  inquiry  is  not  whether  each  defendant  is  connected 
with  every  branch  of  the  cause,  but  whether  the  plaintiff's 
bill  seeks  relief  in  respect  of  matters  which  are  in  their 
nature  separate  and  distinct.  If  the  object  of  the  suit  be 
single,  but  it  happens  that  different  persons  have  separate 
interests,  in  distinct  questions,  which  arise  out  of  that 
single  object,  it  necessarily  follows  that  such  different 
persons  must  be  brought  before  the  court  in  order  that  the 
suit  may  conclude  the  whole  subject." 

In  that  case  a  bill  had  been  filed  for  an  account,  and  to 
set  aside  sales  by  an  executor  to  himself  and  one  Laying. 
A  demurrer  was  interposed  by  Laying,  and  overruled  by 
Sir  J.  Leach.  Lord  Eldon  thought  that  whilst  the  prin- 
ciple above  quoted  was  correct,  yet  in  its  application  the 
Vice-Chancellor  had  gone  too  far,  and  accordingly  the 
demurrer  was  allowed.     Jacob's  Ch.  Eep.,  151  (1S21). 

In  Turner  v.  Robinson,  1  Simons  &  Stuart,  313  (1823), 
Sir  John  Leach  advanced  upon  his  ruling  in  the  case  just 
quoted,  and  held  that  a  bill  was  not  multifarious  which 
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united  the  accounts  of  two  estates  in  the  same  suit,  the 
claim  being  founded  upon  the  same  will  which  operated  on 
the  one  estate  by  devise  and  on  the  other  estate  by  appoint- 
ment. 

This  decision  has,  however,  been  doubted.  Sir  L. 
Shadvs^ell,  in  Marcos  v.  Pehrer,  2  Sim.,  330  n.,  said  he 
could  not  agree  with  the  ruling  in  Turner  v.  Robinson, 
and  could  not  see  how  a  claimant  of  the  personal  estate  of 
two  testators  could  unite  the  two  estates  in  one  suit. 

Still  later  it  was  held  that  executors  of  A.  could  be 
joined  with  infant  plaintiffs  in  a  bill  for  an  account  of  two 
estates.     Leivis  v.  Edmund,  6  Sim.,  251  (1833). 

In  a  bill  for  a  specific  performance  the  plaintiff  cannot 
include  other  persons  claiming  interests.  He  must  fortify 
his  title  in  some  other  way.  Mole  v.  Smith,  Jacob's  Ch. 
Eep.,  494  (1822). 

So,  too,  in  a  bill  for  a  partition,  the  plaintiff  cannot 
join  the  holder  of  an  outstanding  lease,  and  pray  that  the 
lease  be  set  aside  for  fraud.  For  this  relief  he  should  file 
a  separate  bill.  WJialey  v.  Dawson,  2  Schoales  &  Lefroy, 
367  (1805). 

Separate  infringements  of  a  patent  cannot  be  joined ; 
Dilhj  V.  Doig,  2  Ves.  Jr.,  486  (1794)  ;  nor  of  a  copy- 
right ;  Ibid.;  nor  a  demand  against  an  executor  with  a 
claim  against  him  personally.  Ward  v.  Duke  of  Northum- 
berland, 2  Anst.,  469  (1796).  But  where  the  plaintiff  has 
a  general  right  to  the  subject  claimed  he  may  join  several 
defendants  claiming  distinct  interests.  As  a  right  to  the 
sole  fishing  of  a  river  may  be  enforced  against  persons 
claiming  by  different  defenses.  Lord  Eed.,  147.  To  same 
effect.  Mayor  v.  Pilkington,  1  Atk.,  283  (1737). 

A  corporation  cannot  be  sued  in  the  same  bill  to 
account  for  estates  held  for  public  use  and  other  property 
held  for  private  charity.  Attorncu- General  v.  Camarthen, 
Cooper's  Ch.  Cases,  80  (1805).  To  same  effect,  Attorney- 
Generals.  Goldsmiths'  Company,  5  Sim.,  670  (1834). 

In  this  case  Sir  L.  Shad  well  said  :  "I  apprehend  that 
besides  what  Lord  Eedesdale  has  laid  down  upon  the  sub- 
ject, there  is  a  rule  arising  out  of  the  constant  practice  of 
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the  court,  that  it  is  not  competent  where  A.  is  sole  plaintiff 
and  B.  is  sole  defendant,  for  A.  to  unite  in  his  bill  against 
B.  all  sorts  of  matters  wherein  they  may  be  mutually  con- 
cerned. If  such  a  mode  of  proceeding  were  allowed,  we 
should  have  A.  fihng  a  bill  against  B.,  praying  to  foreclose 
one  mortgage ;  and,  in  the  same  bill,  praying  to  redeem 
another,  and  asking  many  other  kinds  of  relief  with 
respect  to  many  other  subjects  of  complaint." 

If  the  charities  are  to  be  applied  substantially  to  the 
same  object,  one  complaint  may  embrace  a  number.  At- 
torney-General V.  Merchants'  Company,  1  Mylne  &  Keen, 
189  (1832). 

Where  the  matters  alle'ged  and  the  decree  asked  for 
against  one  of  the  parties  are  unconnected  with  the  facts 
stated  and  the  decree  prayed  for  against  another,  there 
being  no  common  liability  of  the  defendants  in  either  branch 
of  the  bill,  the  bill  is  multifarious.  Trustees  v.  Heermans, 
1  Kulp,  469  (1881). 

A  bill  which  joins  several  defendants  and  charges  several 
distinct  unconnected  matters  is  multifarious.  Wray  v. 
Hazlett,  6  Phila.,  155  (1866). 

A  bill  filed  under  the  Manufacturing  Company  Act  of 
July  18,  1863,  which  joins  defendants,  some  of  whom  are 
liable  to  one  plaintiff  only,  some  of  whom  are  liable  to 
another,  and  some  of  whom  are  responsible,  if  at  all,  for  in- 
dependent violations  of  the  statute,  is  multifarious.  Sheriff 
V.  Oil  Co.,  T  Phila.,  4  (1868). 

Where  several  complainants  have  each  a  separate  cause 
of  action  against  one  or  another  of  several  defendants,  on 
the  ground  of  misrepresentations  made  by  the  several  de- 
fendants to  the  several  complainants,  with  reference  to  a 
common  enterprise,  and  the  circumstances  of  each  several 
misrepresentation  differ,  and  there  is  an  ascertained  legal 
measure  of  damages  applicable  to  each,  the  proper  remedy 
is  an  action  at  law  by  each  person  injured  against  each 
person  who  injured  him.  A  bill  in  equity  filed  by  all  so 
injured  against  all  who  injured  them,  to  enforce  their 
rights,  is  multifarious  and  defective  for  misjoinder  of 
parties.    Limgren  v.  Pennell,  10  W.  N.,  297  (1881),  Green,  J. 
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A  bill  may  join  two  good  causes  of  complaint  arising 
from  the  same  transaction,  all  the  defendants  being  iuter- 
-ested  in  the  same  claim  of  right,  and  the  relief  asked  against 
each  being  of  the  same  general  character.  Bishop  v.  Cow- 
den,  .5  Montg.  Co.  Law  R.,  151  (ISSiJ). 

The  plaintiffs  need  not  be  interested  in  an  equal  degree. 
Bright  v.  McCnllough,  1  Legal  Rec,  £51  (1880). 

A  bill  which  seeks  an  account  of  stock  bailed,  from  the 
bailee,  and  those  who  have  received  it  directly  or  indirectly 
from  him,  is  not  multifarious.  Persch  v.  Qniggle,  57  Pa. 
St.,  247  (1868). 

A  bill  which  joins  two  causes  of  complaint  arising  from 
the  same  transaction,  all  the  defendants  being  interested  in 
the  same  right,  is  not  multifarious.  So,  where  in  such 
case  the  relief  sought  is  of  the  same  general  nature.  Btit 
where  distinct,  independent  and  separate  causes  of  com- 
plaint, requiring  different  defenses  and  different  decrees,  are 
joined,  the  bill  is  multifarious.  R.  R.  Co.^s  Appeal,  62  Pa. 
St.,  218  (1869). 

The  bill  is  not  multifarious  where  all  the  plaintiffs  have 
a  common  interest  in  all  the  subject-matters  of  the  bill,  as 
against  the  defendant.  City -v.  Vandevier,'  8  Phila.,  334 
(1871). 

A  bill  is  not  necessarily  multifarious  because  it  embraces 
a  subject-matter  which  could  be  made  the  basis  of  numerous 
suits  at  law.     Freeman  v.  Stine,  34  Leg.  Int.,  96  (ISTT). 

A  bill  for  an  injunction  against  an  agent  of  a  railroad 
■company  who  was  attempting,  without  authority,  to  sell 
the  company's  property  to  another  railroad  company,  and 
praying  for  a  decree  against  the  first  company  to  compel 
recognition  of  plaintiff's  right  as  a  stockholder,  was  dis- 
missed as  multifarious.  Whethatn  v.  R.  R.  Co. ,  8  Phila. , 
92  (1871).  See  Huston  v.  Sellers,  35  Leg.  Int.,  262 
(1878). 

To  support  the  objection  of  multifariousness  the  differ- 
ent grounds  of  suit  must  be  wholly  distinct,  and  each  ground 
must  be  sufificient  to  sustain  a  bill.  If  they  arise  out  of  the 
same  transaction,  or  a  series  of  transactions  forming  one 
course  of  dealing,  and  all  tending  to  one  end,  the  objection 
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does  not  apply.  Adcwts  v.  Manning,  10  W.  N.,  448  (1881) ;. 
City  V.  Gas  Trustees,  12  W.  N.,  477  (1882). 

There  is  no  inflexible  rule  by  which  the  question  whether 
a  bill  is  multifarious  can  be  determined.  It  is  a  matter 
which  is  generally  to  be  settled  in  each  case  by  its  own  cir- 
cumstances.    Quin  V.  Povjer,  18  W.  N.,  286  (1886). 

Where  the  right  under  which  all  the  plaintiffs  claim  is 
exactly  the  same  as  to  each,  and  the  cause  of  complaint  is- 
one  that  is  common  to  all,  the  complaint  of  all  being  against 
the  same  defendant  for  acts  done  affecting  all  alike  and  in 
the  same  manner,  and  the  defense,  testimony,  proofs  and 
decree  are  the  same  as  to  all  the  plaintiffs,  a  bill  filed  by  a 
number  of  such  plaintiffs  against  the  same  defendant  is  not 
multifarious.  Bafferty  v.  Traction  Co.,  147  Pa.  St.,  579 
(1802). 

In  Perscli  v.  Quiggle,  57  Pa.  St.,  247  (1868),  it  was  ruled 
that  it  is  not  -multifariousness,  if  a  bill  seek  an  account  of 
stock  bailed  and  its  product  from  the  bailee  and  those  who 
have  received  it  mediately  or  immediately  from  him,  but 
does  not  join  distinct  and  independent  matters. 

The  principles  governing  these  cases  would  seem  to  be  : 

1.  That  matters  of  different  nature,  although  arising  out 
of  the  same  transaction,  cannot  be  joined  against  the  same 
defendant  unless  they  are  homogeneous. 

2.  That  the  plaintiff  may  claim  the  same  thing  under 
distinct  titles. 

3.  Several  plaintiffs  cannot  demand  distinct  matters 
against  the  same  defendants.  But  where  they  claim  one 
right  they  may  proceed  jointly  although  their  titles  be 
distinct. 

§  5385.    The  Esmedy  Against  Multifariousness 

is  by  demurrer  ;  objecting  at  the  hearing  is  too  late.  Perscli 
V.  Quiggle,  57  Pa.  St.,  247  (ISGS)  ;  Klein  v.  Bank,  44  Leg. 
Int.,  144  (1887) ;  Gas  Co.  v.  (?as  Co.,  7  County  Court  Ptep., 

277;  24  W.  K,  573  (1889). 

§  5386.    Time. 

Where  material,  time  should  be  alleged  with  certainty. 
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But  in  ordinary  cases  "on  or  about"  has  been  regarded  as 
sufficient. 

§  5387.    Papers,  Writings,  etc., 

necessary  to  be  averred.  Do  not  set  these  out  at  length. 
Eef er  to  them  by  date,  parties  and  substance.  Add  :  "  ;\ 
true  copy  whereof  as  part  hereof  is  hereto  annexed,  marlced 
Exhibit  . "  Wherever  the  law  requires  a  writing,  the  bill 
must  of  course  aver  its  existence  in  exact  words.  Vf  here 
the  plaintiff  rests  his  title  on  a  deed,  he  must  annex  a  copy 
or  refer  to  it  by  place  of  record.  Haneman  v.  Pile,  161  Pa. 
St.,  599  (1891.) 

§  5388.    Certainty  in  Averments. 

It  has  been  held  best  to  follow  the  particularity  of  com- 
mon-law pleading  : — As  to  averment  of  customs,  commons, 
and  ways  ;  Cressett  v.  Mytton,  3  Bro.  C.  C,  181  ;  1  Ves. 
Jr.,  119  (1792)  ;  Gell  y.  Hayivard,  1  Vern.,  312  (1681).  As 
to  lands  ;  Ryves  v.  JRyves,  3  Ves.,  343  (1797).  As  to  out- 
standing terms  ;  Strausbury  v.  Arhwright,  6  Sim.,  181 
(1831).  As  to  errors  complained  of  ;  Taylor  v.  Haylin,  2 
Bro.  C.  C,  310  (1788)  ;  Badger  v.  Badger,  2  Wallace  U.  S., 
87  (1861). 

A  bill  to  open  a  settled  account  must  specify  its  errors. 
Dawson  v.  Dawson,  1  Atk.,  1  (1737). 

So,  too,  a  bill  to  set  aside  an  award  must  state  the  ob- 
jections.    Bouth  V.  Peach,  2  Anst.,  619  (1796). 

§  5389.    Want   of  Certainty  can  only  be  Taken  Advantage  of 
by  Demurrer. 

The  objection  cannot  be  taken  at  the  hearing.  Careiv 
V.  Johnston,  2  Schoales  &  Lefroy,  280  (1805). 

§  5  3  so.    As  to  filing  interrogatories. 

Interrogatories  must  be  filed  separately.  They  may  be 
filed  at  the  same  time  with  the  bill. 

Note  that  under  Eules  of  1865  the  notice  filed  with  the 
bill  was  only  to  appear  in  fourteen  days,  and  after  that 
12 
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appearance  the  plaintiff  could  enter  a  rule  to  answer  in 
thirty  days. 

Under  the  Eules  of  1865,  the  interrogatories  could  not 
be  incorporated  (as  theretofore)  in  the  bill,  but  had  to  be 
filed  separately  with  a  rule  to  answer  the  interrogatories 
in  ten  days. 

Thus  there  were — 

1.  A  notice  to  appear. 

2.  A  rule  to  answer  the  bill  in  thirty  days. 

3.  A  rule  to  answer  the  interrogatories  (if  any)  in  ten 
days. 

The  new  Rules  of  1894  direct  that  the  notice  shall  not 
only  be  to  appear  but  to  appear  and  answer  the  bill  in  fif- 
teen days.     These  rules  say  nothing  about  interrogatories. 

§  5391.    As  to  the  Kule  to  Answer  Interrogatories. 

Hence  it  would  seem  that  if  the  plaintiff  desire  to  secure 
an  answer  to  specific  interrogatories,  he  must  file  them 
separately  from  the  bill,  and  the  rule  to  answer  is  on  ten 
days'  notice.  But  it  would  seem  that  plaintiff  cannot  com- 
pel an  answer  to  the  interrogatories  until  the,  time  has  ex- 
pired for  answering  the  bill ;  for  otherwise  he  would  be  in 
a  situation  to  compel  an  answer,  first  to  interrogatories, 
and  afterwards  to  the  bill. 


CHAPTER  Vni. 

BILL    FOR    ACCOUNT. 

The  Act  of  June  16,  1836,  §  13  (P.  L.,  T89),  conferred 
general  equity  jurisdiction  on  the  Common  Pleas  of  Phila- 
delphia for  ' '  the  supervision  and  control  of  partnerships. " 
The  Act  of  June  13,  1840,  §  39  (P.  L.,  671),  extended  the 
jurisdiction  of  the  Philadelphia  Common  Pleas  "  to  all  cases 
arising  in  said  county  over  which  courts  of  chancery  enter- 
tain jurisdiction  on  the  grounds  of  *  *  ^  account."  The 
Act  of  February  14,  1857,  §  1  (P.  L.,  39),  conferred  "on  the 
courts  of  common  pleas  of  the  several  counties  of  the 
Commonwealth  *  *  *  the  same  chancery  powers  *  *  * 
nowbylawvestedintheCourtof  Common  Pleas  of  the  *  *  * 
County  of  Philadelphia."  This  last  act  renders  it  unneces- 
sary to  notice  the  Act  of  October  13,  1840,  §  19  (P.  L.,  1841, 
p.  7),  which  conferred  jurisdiction  for  the  "  settling  part- 
nership accounts  and  such  other  accounts  and  claims  as 
have  heretofore  been  settled  by  the  action  of  account- 
render." 

The  common-law  action  of  account-render,  against 
whom  it  can  be  brought,  when  it  does  not  lie,  etc.,  is 
all  considered  in  the  chapter  "  Account-render,"  Brews. 
Prac,  Vol.  I.,  §§  303-341.  Confining  our  attention  here  to 
the  bill  in  equity  for  an  account,  it  may  be  sufficient  to 
note  the  following  general  outlines  : 

1.  The  original  jurisdiction  arose  from  the  fact  that  the 

accounts  were  often  mutual,  that  they  were  complicated, 

that  there  was  a  fiduciary   relation,  that  discovery   was 

often  needed. 

179 
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2.  Both  parties  are  plaintiffs.     The  defendant  may  have- 
a  decree,  may  revive,  etc. 

3.  The  jurisdiction  extends  to  the  appropriation  of  pay- 
ments ;  to  all  cases  of  mutual  or  complicated  accounts ;  to 
trustees,  tenants  in  common,  directors  ;  to  contribution  to 
relieve  real  estate,  general  average,  cases  betvs^een  sureties, 
partners  ;   to  waste,  patents,  accident,  fraud  and  mistake. 

In  Corporation  of  Carlisle  v.  Wilson,  13  Ves.  Jr.,  278 
(1807),  Lord  Chancellor  Erskine  said  :  "  The  principle  upon 
which  courts  of  equity  originally  entertained  suits  for  an 
account,  where  the  party  had  a  legal  title,  is,  that,  though 
he  might  support  a  suit  at  law,  a  court  of  law  either  cannot 
give  a  remedy,  or  cannot  give  so  complete  a  remedy  as  a 
court  of  equity  ;  and,  by  degrees,  courts  of  equity  assumed 
a  concurrent  jurisdiction  in  cases  of  account  ;  for  it  cannot 
be  maintained  that  this  court  interferes  only  when  no 
remedy  can  be  had  at  law.  The  contrary  is  notorious.  *  *  * 
The  proposition  asserted  against  this  bill  is,  that  this  court 
ought  to  refuse  to  interfere,  by  directing  -^n  account,  if  an 
action  for  money  had  and  received,  or  an  indebitatus 
assumpsit,  can  be  maintained.  That  proposition  cannot 
be  supported.  The  proposition  is,  not  that  an  account 
may  be  decreed  in  every  case,  where  an  action  for  money 
had  and  received,  or  indebitatus  assumpsit,  may  be 
brought  (and  certainly  indebitatus  assumpsit  lies  for  tolls) ; 
but  that,  where  the  subject  cannot  be  so  well  investigated 
in  those  actions,  this  court  exercises  a  sound  discretion  in 
decreeing  an  account."  See  Myers  v  Bryson,  158  Pa.  St., 
217  (1893). 

In  Fowle  v  Lawrason,  5  Peters,  503  (1831),  Marshall, 
C.  J.,  said  :  "  That  a  court  of  chancery  has  jurisdiction  in 
matters  of  account  cannot  be  questioned  ;  nor  can  it  be 
doubted  that  this  jurisdiction  is  often  beneficially  exer- 
cised ;  but  it  cannot  be  admitted  that  a  court  of  equity 
may  take  cognizance  of  every  action,  for  goods,  wares  and 
merchandise  sold  and  delivered,  or  of  money  advanced, 
where  partial  payments  have  been  made,  or  of  every  con- 
tract, express  or  implied,  consisting  of  various  items,  on 
which  different  sums  of  money  have  become  due  and  differ- 
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ent  payments  have  been  made.  Although  the  line  may 
not  be  drawn  with  absolute  precision,  yet  it  may  be  safely 
affirmed  that  a  court  of  chancery  cannot  draw  to  itself 
every  transaction  between  individuals  in  which  an  account 
between  parties  is  to  be  adjusted.  In  all  cases  in  which  an 
action  of  account  would  be  the  proper  remedy  at  law,  and 
in  all  cases  where  a  trustee  is  a  party,  the  jurisdiction  of  a 
court  of  equity  is  undoubted.  It  is  the  appropriate  tribunal. 
But  in  transactions  not  of  this  peculiar  character,  great 
complexity  ought  to  exist  in  the  accounts,  or  some  diffi- 
culty at  law  should  interpose,  some  discovery  should  be 
required,  in  order  to  induce  a  court  of  chancery  to  exercise 
jurisdiction.  1  Madd.  Chan.,  86  ;  6  Ves.,  136  ;  9  Ves.,  43Y. 
In  the  case  at  bar  these  difficulties  do  not  occur.  The 
plaintiff  sues  on  a  contract  by  which  real  property  is  leased 
to  the  defendant,  and  admits  himself  to  be  in  full  posses- 
sion of  all  the  testimony  he  requires  to  support  his  action. 
The  defendant  opposes  to  this  claim,  as  an  offset,  a  sum  of 
money  due  to  him  for  goods  sold  and  delivered,  and  for 
money  advanced,  no  item  of  which  is  alleged  to  be  con- 
tested. We  cannot  think  such  a  case  proper  for  a  court  of 
chancery."     See  Elmer  v.  Hall,  148  Pa.  St.,  345  (1892). 

Where  a  person  is  a  general  agent  for  another  for  the 
custody  and  management  of  stock  delivered  to  him,  and  for 
collection  of  its  dividends,  etc.,  since  an  action  of  account- 
render  may  be  maintained  against  him  as  bailiff,  the  Act  of 
October  13,  1840,  makes  it  a  case  for  chancery  jurisdiction. 
Persch  v.  Quiggle,  57  Pa.  St.,  247  (1868). 

4.  If  an  account  has  already  been  stated  the  bill  should 
be  filed  to  open  it,  and  the  errors  must  be  specified.  If  the 
bill  be  for  a  general  account  and  the  defendant  sets  forth  a 
stated  account,  the  plaintiff  must  amend.  A  stated  ac- 
count is  prima  facie  a  bar  until  errors  are  specified.  If 
fraud,  misrepresentation  or  mistake  can  be  shown,  the 
stated  account  will  be  opened.  Shirk's  Appeal,  3  Brews., 
119  (1869).  An  account  rendered  should  be  objected  to  in  a 
reasonable  time.  Calket  v.  Ellis,  10  Phila.,  375  (1875).  Its 
acceptance  may  be  implied.  Story's  Equity  Jurisprudence, 
Vol.  I.,  §§  526-529. 
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6.  A  partnership  bill  for  account,  where  the  firm  still 
exists,  must  pray  dissolution,  except  in  special  cases. 

6.  Where  no  discovery  is  sought,  and  the  accounting  is^ 
all  on  one  side,  a  bill  will  not  lie.  Gloninger  v.  Hazard, 
42  Pa.  St.,  389  (1862) ;  Building  Association's  Appeal,  83 
Id.,  441  (187T);  GrubVs  Appeal,  90  Id.,  228  (18Y9) ;  Eail- 
road  Co.'s  Appeal,  99  Id.,  Ill  (1881)  ;  Paton  v.  Clark,  156 
Id.,  49  (1893). 

§  6382.    Who  may  Pile  a  Bill  for  an.  Aceoiint. 

A  principal  may  demand  an  account  of  his  agent. 
Bank  v.  Bank,  1  Pars.,  180  (1846),  aflfirmed  by  the  Supreme 
Court ;  Thistle  v.  Lippincott,  14  W.  N.,  139  (1883). 

A  bailor  may  require  an  account  from  his  bailee  where 
stocks  are  pledged  as  collateral  for  claims  against  the 
bailor  held  by  the  bailee.  Conyngham's  Appeal,  5Y  Pa.  St., 
474  (1868).     See  Bierbower's  Appeal,  107  Pa.  St.,  14  (1884). 

A  widow  refusing  to  take  under  the  will  may  maintain 
a  bill  to  secure  an  account  of  the  rents  and  profits  of  the 
real  estate  until  partition  has  been  made.  McNickle  v. 
Henry,  i  Phila.,  87  (1871).  See  NeeVs  Appeal,  3  Penny- 
packer,  66  (1882). 

A  cestui  que  trust  may  require  his  trustee  to  account.. 
SchocKs  Appeal,  33  Pa.  St.,  351  (1859) ;  Potter  v.  Hoppin^ 
10  Phila.,  396  (1875). 

A  partner  may  compel  his  copartner  to  account  where 
the  latter  had  fraudulently  compelled  a  settlement  by 
withholding  the  firm's  books.  Abrahams  v.  Hunt,  26  Pa.. 
St.,  49  (1856). 

A  surety  of  an  assignee  may  be  required  to  account  at 
the  suit  of  the  assignee  and  a  co-surety  for  any  part  of  the 
estate  which  may  have  come  into  his  hands.  Belsterling 
V.  Prowattan,  6  Phila.,  40  (1865). 

An  executor  who  sells  real  estate  for  the  payment  of 
debts  may  be  compelled  to  account  for  the  rents,  issues  and 
profits  to  the  payment  of  purchase-money  and  execution  of 
deed.     Gordon's  Appeal,  18  W.  N.,  23  (1886). 

Other  cases  may  be  found  illustrating  the  right  of  a 
party  interested  to  compel  an  account  in  equity. 
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§  6393.    A  Tenant  in  Common  can  Sue  a  Co-tenant 

for  an  account. 

The  Act  of  April  25,  1850,  §  24  (P.  L.,  573),  enables 
tenants  in  common  of  mines  to  sue  in  equity  for 
an  account.  All  the  tenants  shall  be  made  parties  to 
the  bill,  service  upon  such  as  are  non-residents  to  be 
made  according  to  the  direction  of  the  court.  Section  25 
of  the  act  allows  an  appeal  within  one  year  from  final  de- 
cree, and  provides  for  an  affidavit  that  the  same  is  not  in- 
tended for  delay,  and  for  security.  Persons  claiming  to  be 
such  tenants  in  common,  whose  tenancy  shall  be  resisted 
or  denied,  may  have  their  rights  adjudicated  under  the 
first  section  of  the  Act  of  April  22,  1856  (P.  L.,  502). 
Section  2  of  the  act  provides  for  an  appeal  within  one 
year  upon  the  terms  provided  in  cases  of  appeal  from  decrees 
of  the  Common  Pleas  of  Philadelphia. 

The  right  to  an  account,  under  these  acts,  was  sustained 
in  Coleman  v.  Coleman,  62  Pa.  St.,  252  (1869),  and  Alden^s 
Appeal,  93  Id.,  182  (1880).  \n  Frishee' s  Appeal,  88  Id.,  144 
(1878),  it  was  held,  That  one  out  of  possession,  who  claimed 
to  be  a  joint  owner  of  an  oil  well,  could  not  file  a  bill  for 
an  account  against  his  alleged  co-tenants  until  the  question 
of  title  was  first  established  in  a  court  of  law. 

§  5394.    When  the  Bill  will  Lie. 

A  contract  imposing  mutual  duties  will  furnish  ground 
for  a  bill.  The  relief  should  not  be  refused  on  the  ground 
that  it  is  a  bill  for  specific  performance  and  the  plaintiff 
had  failed  to  perform  his  part  of  the  contract.  Packer's 
Appeal,  128  Pa.  St.,  421  (1889). 

A  stockholder  can  claim  an  account  from  his  associates 
for  stock,  etc.,  surrendered  by  him  to  create  a  guarantee 
fund.  The  defendants  cannot  set  up  that  the  whole  was 
swept  away  by  a  sale  under  a  mortgage.  Huston's  Appeal, 
127  Pa.  St.,  620  (1889). 

Where  the  parties  undertake  to  transact  business  for 
each  other  with  third  parties,  to  settle  claims,  pay  debts, 
or  do   anything  which  establishes  an   agency  or  creates 
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a  fiduciary  relationship  between  them,  a  bill  in  equity  or 
an  action  in  account-render  is  proper  ;  Beeside's  Executor 
V.  Beeside,  49  Pa.  St.,  322  (1865)  ;  but  where  each  under- 
takes, for  the  other,  only  to  pay  out  money  deposited  with 
them,  in  the  way  and  manner,  at  the  times  and  to  the  per- 
sons the  depositor  may  direct,  an  action  of  assumpsit  will 
lie,  although  the  balances  have  not  been  struck.  Bichey 
V.  Hathaway,  149  Pa.  St.,  207  (1892). 

Land  was  conveyed  by  deed  with  the  habendum,  "to 
have  and  to  hold  the  said  premises  *  *  *  without,  how- 
ever, the  right  to  drill  or  mine  for  petroleum,  carbon  oil 
or  natural  gas,  which  right  is  not  intended  to  be  conveyed, 
but  is  forbidden  to  both  parties  hereto. "  The  grantee  sub- 
sequently drilled  a  producing  oil  well  on  the  land  conveyed. 
The  grantor  filed  a  bill  for  an  injunction  and  an  account. 
The  injunction  was  granted,  but  an  account  was  denied 
upon  the  ground  that  the  plaintiff  had  failed  to  prove  :  (1) 
that  tlfe  title  to  the  oil  in  the  lot  sold  was  in  himself,  and 
(2)  that  the  provision  in  the  deed  was  to  protect  the 
grantor's  unsold  lots  adjoining  the  one  conveyed  from 
being  drained  by  operations  for  oil  on  lots  sold.  Acheson 
V.  Stevenson,  146  Pa.  St.,  228  (1892). 

Certain  partnership  agreements  provided  that  in  case  of 
the  death  of  either  partner  his  interest  should  pass  to  and 
become  the  property  of  the  surviving  partner.  One  of  the 
partners  died,  and  his  administrator,  who  was  also  his 
father,  assigned  his  interest,  as  administrator  and  heir,  to 
a  third  party  who  had  notice  of  the  surviving  partner's 
claim.  It  was  held  that  the  surviving  partner  could  file  a 
bill  for  the  cancellation  of  the  assignment  and  for  an 
account.  Blood  v.  Ludlow  Carbon  Co.,  150  Pa.  St.,  1 
(1892). 

In  Shillito  v.  Shillito,  160  Pa.  St.,  167  (1894),  a  testator 
devised  land  to  his  sons,  and  imposed  upon  them  the  duty 
of  maintaining  his  widow  and  daughters.  One  of  the  sons 
performed  this  duty  and  filed  a  bill  for  contribution  against 
the  other  sons.  The  pleadings  raised  a  question  of  account- 
ing.    Held,  That  the  bill  would  lie. 

Although  an  executor's  account  has  been  confirmed  by 
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"the  Orphans"  Court,  the  administrator  d.  b.  n.  c.  t.  a.  of  the 
testator  may  file  a  bill  in  equity  in  the  Common  Pleas  to 
set  aside  a  power  of  attorney  given  by  the  testator  to  the 
executor,  and  to  compel  the  latter  to  account  for  moneys 
alleged  to  have  been  fraudulently  appropriated  to  his  own 
use  while  acting  as  attorney  in  fact  for  the  testator  in  the 
lifetime  of  the  latter.  Fidelity  Ins.  Co.  v.  Gazzam,  161 
Pa.  St.,  531;  (1804). 

A  claim  by  a  surviving  partner  against  the  estate  of  the 
deceased  partner,  involving  the  settlement  of  partnership 
accounts,  should  be  made  in  the  Common  Pleas  by  bill  in 
equity.  The  Orphans'  Court  has  no  jurisdiction  in  such 
case.  Miller's  Estate,  136  Pa.  St.,  349  (1890)  ;  Weigley 
V.  Coffman,  144  Pa.  St.,  4S9  (1891). 

A  doubt  as  to  equitable  jurisdiction  will  not  prevail  after 
a  full  hearing  upon  exceptions  to  a  master's  report,  and 
after  heavy  costs  have  been  incurred.  Drake  v.  Lacoe, 
157  Pa.  St.,  18  (1893).  Where  it  appeared  from  the  bill 
that  a  final  decree  could  be  had  only  after  investigation  of 
complicated  accounts  of  long  standing,  and  the  evidence 
before  the  master  showed  that  no  accounting  was  necessary, 
-the  bill  was  not  dismissed.  Ibid.  After  the  defendant 
has  allowed  the  case  to  go  to  a  master,  whose  repoi't  has 
been  filed  after  all  the  testimony  has  been  taken,  a  bill  for  an 
account  will  not  be  dismissed  although  there  may  be  an 
adequate  remedy  at  law.  Searight  v.  Bank,  162  Pa.  St., 
504(1894)  ;  Evans  v.  Goodiuia,  132  Pa.  St.,  136  (1890). 

§  5395.    When  the  Bill  will  not  Lie. 

Acquiescence.  A  settlement  adopted  for  years  can  only 
be  disturbed  by  showing  that  there  was  a  mistake  ;  and  this 
must  be  done  in  a  reasonable  time.  Varnefs  Appeal,  16 
Atlantic  Rep.,  98(1888). 

Wlien  new  tenant  recognized.  If  a  lease  be  amicably 
forfeited  and  the  premises  be  then  let  to  another  tenant, 
no  account  will  lie  against  the  first  lessee.  Reed's  Appeal, 
7  Atlantic  Eep.,  174(1886). 

Owners  in  common.  Either  of  two  owners  of  a  patent 
is  at  liberty  to  work  the  patent  without  accounting  to  the 
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other  for  profits.    In  the  House  of  Lords,  Steers  v.  Bogers^ 
62  Law  Jour.  Eep.  (N.  S.)  (Ohanc.  &  Bank.  Div.),  6Y1  (1893). 

Purchasers  not  liable  to  account  for  improvements  put- 
on  the  land  by  their  grantor's  partner  before  the  purchase. 
Mather's  Appeal,  1  Central  Eeporter,  342  (1885). 

The  Supreme  Court  will  not  revise  a  decree  for  an  ac- 
count without  the  evidence.  Wagenhorsfs  Appeal,  12&- 
Pa.  St.,  127  (1889). 

Where  two  persons,  interested  jointly  in  a  stock  specula- 
tion, with  no  unsettled  accounts  between  them,  agreed  that, 
one  might  sell  his  half  of  the  stock  at  his  discretion,  which 
he  accordingly  did,  while  the  other  party  held  his  stock  for 
a  rise,  it  was  decided  that  neither  was  thereafter  liable  to- 
account  to  the  other  as  partners.  Keller  v.  Swartz,  1ST 
Pa.  St.,  65  (1890). 

A  guardian,  who  was  a  member  of  a  manufacturing- 
company,  loaned  to  it  his  ward's  money.  While  proceed- 
ings were  pending  in  the  Orphans'  Court  upon  the  settle- 
ment of  the  guardian's  final  account,  the  ward  filed  a  bill 
against  the  members  of  the  company,  including  the  guard- 
ian, for  discovery  and  an  account.  It  was  held,  That  the- 
loan  having  been  made  in  good  faith  and  solely  in  the  in- 
terest of  the  ward,  the  bill  against  the  members  other  than 
the  guardian  could  not  be  sustained,  and  that  as  to  the 
guardian  the  Orphans'  Court  proceedings  were  a  bar  to  the^ 
bill  for  an  account.     Bau  v.  Small,  144  Pa.  St.,  304  (1891). 

The  bill  will  not  lie  for  a  claim  which  is  in  effect  for 
breach  of  a  contract.     Baton  v.  Clark,  156  Pa.  St.,  49  (1893).. 

§  5396.    Arbitration  Clauses  in  Partnership  Agreements. 

Sometimes  articles  of  copartnership  contain  a  clause  to- 
the  effect  that  "in case  of  any  difference  between  the  parties, 
in  respect  to  the  winding  up  and  settlement  of  the  business, 
such  difference  shall  be  submitted  to  an  arbitration." 

It  should  be  observed  that  there  is  a  clear  distinction. 
between  a  mere  agreement  to  arbitrate  and  a  stipulation 
constituting  a  designated  person  the  tribunal  to  determine 
questions  which  may  arise  or  may  have  arisen.     Where  a. 
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contract  provides  for  the  determination  of  a  contractor's 
claims  by  the  judgment  of  a  particular  person,  until  he  has. 
spoken,  no  right  arises  which  can  be  enforced  at  law  or  in 
equity.  Snodgrass  v.  Gavit,  28  Pa.  St.,  221  (185T) ;  Leech 
V.  Caldwell,  23  Leg.  Int.,  364  (1866)  ;  Navigation  Co.  v. 
Fenlon,  4  W.  &  S.,  205  (1842)  ;  McGheeheny.  Duffield,  5 
Pa.  St.,  497  (1846)  ;  Lauman  v.  Young,  31  Id.,  306  (1858)  ;, 
Herdic  v.  Bilger,  47  Id.,  60  (1864) ;  Reynolds  v.  Caldwell, 
51  Id.,  298  (1865)  ;  O'Reilly  v.  Kerns,  52  Id.,  214  (1866)  ;. 
Howard  v.  R.  R.  Co.,  69  Id.,  489  (1871) ;  Flaherty  v.  Ins. 
Co.,  1  W.  N.,  352  (1875)  ;  Quigley  v.  DeHaas,  82  Pa.  St., 
267  (1876) ;  Hartupee  v.  City,  97  Id.,  107  (1881) ;  Hostetter 
V.  City,  107  Id.,  419  (1884) ;  Bowman  v.  Stewart,  165  Pa. 
St.,  395  (1895). 

The  English  case  of  Scott  v.  Liverpool,  28  Law  Jour. 
Eep.  (N.  S.)  (Chanc),  230  ;  3  De  Gex  &  Jones,  334  (1858),  is. 
to  the  same  effect.  Such  an  agreement  was  applied  to- 
existing  actions,  and  enforced  in  Hooper  v.  Hooper,  1 
Swabey  &  Tristram,  602  (1860),  and  by  staying  the  suit 
and  by  attachment  in  Williams  v.  Lewis,  7  Ellis  &  Black- 
burn, 929  (1857).  The  agreement  to  refer  was  enforced  in, 
Scott  V.  Avery,  5  House  of  Lords  Cases,  811  (1S5G). 

But  as  a  general  rule,  all  contracts  prohibiting  parties 
from  bringing  an  action  for  the  redress  of  an  injury  arising- 
from  the  breach  of  a  contract  are  void  as  contrary  to  public 
policy.  2  Addison  on  Contracts,  §  1141.  See,  in  support  of 
this  proposition.  Gray  v.  Wilson,  4  Watts,  39  (1835) ;, 
Mentz  V.  Ins.  Co.,  79  Pa.  St.,  479  (1875) ;  Rea's  Appeal,  13- 
W.  N.,  546  (1883)  ;  Wright  v.  Ins.  Co.,  110  Pa.  St.,  29 
(1885)  ;  Drhew  v. '  Altoona,  121  Id.,  401  (1888) ;  Rogers  v. 
Davidson,  4  Pennypacker,  472  (1884)  ;  Hamilton  v.  Hart, 
125  Pa.  St.,  142  (1889).  In  these  cases  the  agreements  to- 
refer  were  taken  out  of  the  general  rule  heretofore  stated, 
and  qualified  for  special  reasons. 

§  5397.    A  Mere  Agreement  to  Arbitrate  -witliout  Naming  any" 
Arbitrator  will  not  Bar  the  Filing  of  a  Bill. 

The  distinction  above  adverted  to  has  been  recognized. 
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in  Snodgrass  r.  Oavit  and  Scott  v.  Liverpool,  already 
cited,  and  has  been  followed  in  Horton  v.  Sayer,  29  Law 
Jour.  Eep.  (N.  S.)  (Exch.),  28  ;  4  Hurlstone  &^  Norman 
(Exch.),  643  (1859) ;  and  Cook  v.  Catchpole,  34  Law  Jour. 
Eep.  (N.  S.)  (Chanc),  60  (1865). 

In  Horton  v.  Sayer,  the  coal  lease  contained  a  clause 
prohibiting  the  bringing  of  any  action  at  law  or  in  equity 
without  submitting  to  arbitration.  The  court  held,  That 
this  clause  was  void  as  ousting  the  jurisdiction  of  the 
courts. 

A  very  strong  arbitration  clause  is  to  be  found  in  the 
partnership  agreement  reported  in  Cook  v.  Catchpole ;  and 
the  defendant  moved  for  a  cessat  under  section  11  of  the 
Oommon  Law  Procedure  Act,  which  provides  for  a  stay 
where  parties  have  agreed  to  refer.  Vice-Chancellor  Wood 
held,  That  this  did  not  bind  the  plaintiff ,  because  tlje  arbi- 
trator could  not  decree  a  dissolution,  and  that  the  arbitra- 
tion clause  did  not  apply  to  a  case  vv^here  it  was  charged 
that  the  partnership  articles  had  been  "  broken  through." 

A  submission  without  an  award  is  not  a  bar  to  filing  a 
bill  for  an  account.     Carr  v.  Raleigh,  2  Phila.,  242  (1:^57). 

In  order  that  the  parties  may  be  estopped  from  main- 
taining an  action,  there  shotild  be  a  stipulation  that  the 
award  shall  be  conclusive,  as  well  as  a  waiver  and  release 
of  all  right  of  action  under  or  by  virtue  of  the  contract. 
Bailroad  Company  v.  Wilcox,  48  Pa.  St.,  161  (1864) ; 
Hostetter  v.  City,  107  Id.,  419  (1884). 

A  stipulation  that  the  award  shall  be  "final  and  con- 
clusive "  does  not  prevent  the  filing  of  exceptions.  There 
must  be  an  express  waiver  of  appeal  or  exception.  Mussina 
V.  Hertzog,  5  Binn.,  387  (1813)  ;  Andrews  v.  Lee,  3  P.  & 
W.  99  (1831) ;  Rogers  v.  Playford,  12  Pa.  St.,  181  (1849) ; 
McCahan  v.  Reamey,  33  Id.,  535  (1859). 

An  award  procured  by  fraud,  with  which  the  defendant 
is  connected,  will  be  set  aside  upon  a  bill  in  equity. 
Hartupee  v.  City,  131  Id.,  535  (1889).  See  Hostetter  v. 
City,  107  Id.,  419  (1884). 

The  award  must  be  certain,  in  order  to  sustain  a  suit 
upon  it.     Etnier  v.  Shope,  43  Pa.  St.,  110  (1862) ;  Stanley 
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V.  Southwood,  45  Id.,  189  (1863) ;  Connor  v.  Simpson,  104 
Id.,  440  (1883).  And  should  be  final  and  complete  as  to  all 
matters  included  in  the  submission.  Hamilton  v.  Hart, 
125  Id.,  142  (1889).  See  Chapter  on  "  Arbitration  and  Eef- 
erence,"  Brews.  Prac,  Vol.  II.,  Chapter  XXXVIII. 

§  5398.    What  is  Exclusion  by  One  Partner  of  his  Copartner. 

Exclusion  (from  ex,  out  ;  claudere,  to  shut)  means 
literally  the  shutting  out.  In  partnership  law,  it  does  not 
mean  the  closing  of  a  door,  but  the  barring  of  a  right. 

By  exclusion  the  law  does  not  understand  a  quiet,  un- 
opposed monopoly  by  one  partner  of  all  the  labor  in  a  cer- 
tain department,  or  indeed  of  all  the  departments,  but  some 
act  or  word  in  denial  of  the  rights  of  his  copartner. 

In  Gowan  v.  Jeffries,  2  Ashm.,  296  (1840),  the  com- 
plainants charged  that  the  defendant  had  instructed  the 
servants  not  to  hold  communication  with  them,  and 
further,  that  the  defendant  had  refused  to  give  the  com- 
plainants information  of  the  state  of  the  concern. 

These  were  acts  of  exclusion. 

To  the  same  effect  is  Page  v.  Vankirk,  1  Brews.  liep., 
■2S-2  (1866). 

§  5399.    What  Entitles  a  Plaintiff  to  have  a  Partnership  Dis- 
solved and  a  Receiver  Appointed. 

Mr.  Justice  Story,  in  treating  of  the  power  of  a  court 
of  equity  ' '  to  dissolve  a  partnership  during  the  term  for 
which  it  is  stipulated,"  says  (Story's  Eq.  Juris.,  §  673)  : 
' '  Such  a  dissolution  may  be  granted  in  the  first  place  on 
account  of  the  impracticability  of  carrying  on  the  under- 
taking at  all,  or  according  to  the  stipulations  of  the 
articles. 

"  In  the  next  place,  it  may  be  granted  on  account  of  the 
insanity  or  permanent  incapacity  of  one  of  the  partners. 

"In  the  next  place,  it  may  be  granted  on  account  of  the 
gross  misconduct  of  one  or  more  of  the  partners. 

"But  trifling  faults  and  misbehavior,  which  do  not  go 
to  the  substance  of  the  contract,  do  not  constitute  a  suf- 
ficient ground  to  justify  a  decree  for  a  dissolution." 
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To  the  same  effect  are  Adams'  Equity,  242,  243  ;  Gow  on 
Partnership,  240-248  ;  2  ¥/aterman's  Eden  on  Inj.,  359  et 
seq. ;  CoUyer  on  Partnership,   §§  101-105. 

To  these  may  be  added  our  Pennsylvania  authorities  : 
'Oowan  V.  Jeffries,  2  Ashmead,  296  (1840),  and  Sloan  v. 
Moore,  37  Pa.  St.,  217  (1860). 

The  case  of  Stochdale  v.  Ullery,  87  Pa.  St.,  486  (1860), 
establislies  the  right  of  a  partner  to  enjoin  against  the  use 
of  the  partnership  assets  for  payment  of  the  private  debts 
.of  another  member  of  the  firm. 

The  case  of  Harrison  v.  Tennant,  21  Beav.,  482  (1856), 
•goes  far  beyond  all  prior  decisions  in  decreeing  a  dissolution 
before  the  expiration  of  the  partnership  articles,  in  the 
absence  of  any  breach  thereof,  and  merely  upon  the  ground 
of  a  change  of  circumstances,  forfeiting  confidence  and 
■creating  mistrust. 

In  Master  v.  Xirton,  3  Ves.  Jr.,  75  (1796),  the  Master 
of  the  Polls,  Sir  Eichard  Pepper  Arden,  decreed  a  dissolu- 
tion of  a  bankrupt  firm,  the  defendant  having  allowed  a 
friend,  "  contrary  to  the  opinion  and  desire,  and  without 
"the  consent  of  the  other  partner,  to  draw  upon  the  partner- 
;ship,  to  the  extent  of  £5,000." 

In  Norway  v.  Rowe,  19  Ves.  Jr.,  144  (1812),  the  defend- 
ant was  a  tenant  in  common  in  certain  mines  and  was 
charged  with  wasting  the  property,  and  excluding  those 
who  were  entitled  with  him  to  the  benefit  of  the  license. 
"Lord  Eldon  refused  the  motion  for  a  receiver,  on  the 
ground  that  there  was  no  evidence  of  mismanagement. 

In  Waters  v.  Taylor,  2  Vesey  &  Beames,  299  (1813),  a 
partnership  in  the  opera-house  was  dissolved  by  Lord 
Eldon,  the  conduct  of  the  parties  making  it  impossible  to 
<;arry  it  on,  upon  the  terms  stipulated. 

In  Ooodman  v.  Whitcomb,  1  Jacob  &  Walker's  Chanc. 
H.,  569  (1820),  the  charges  against  the  defendant  were  that 
he  had  prevented  the  plaintiff  from  inspecting  the  books, 
and  had  sold  goods  at  an  under  price,  and  exchanged  others 
for  household  furniture,,  which  he  had  appropriated  to  his 
own  use.  It  was  further  charged  that  he  had  refused  to 
-enter  receipts  in  the  books.     Lord  Eldon  called  this  last 
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•x^liarge  a  circumstance  of  great  imi^ropriety  ;  but  he  re- 
fused the  motion  for  an  injunction.  He  asked,  with  great 
force,  "  What  right  has  the  court  to  appoint  a  receiver,  and 
make  itself  the  manager  of  every  trade  in  the  kingdom  ? " 
and  added  :  "  Where  partners  differ,  as  they  sometimes  do 
when  they  enter  into  another  kind  of  partnership,  they 
should  recollect  that  they  enter  into  it  for  better  and  worse, 
and  this  court  has  no  jurisdiction  to  make  a  separation  be- 
tween theixi,  because  one  is  more  sullen  or  less  good- 
tempered  than  the  other."  As  to  the  case  before  him,  he 
.said,  that  to  justify  a  dissolution,  there  must  be  conduct 
.'imounting  to  an  entire  exclusion  of  the  partner  from  his 
interest  in  the  partnership.  In  Chapman  v.  Beach,  Id., 
573  (1820),  the  same  judge  said  the  court  would  not  ap- 
point a  receiver  unless  there  had  been  such  an  abuse  of 
good  faith  as  to  entitle  the  plaintiff  to  a  dissolution. 

In  Marshall  v.  Colman,  2  Jacob  &  Walker's  Clianc. 
Eep.,  266  (1820),  the  plaintiff  applied  for  an  injunction  to 
restrain  the  firm  from  omitting  his  name  to  letters,  etc., 
the  articles  requiring  all  papers  to  be  in  their  joint  names. 
Lord  Eldon  refused  the  injunction  without  costs,  because 
he  doubted  his  right  to  enjoin  without  decreeing  a  dissolu- 
tion, and  because  the  neglect  had  not  been  studied,  inten- 
tional, prolonged  and  continued.  He  also  laid  stress  upon 
the  fact  that  the  complainant  had  signed  his  name  for  self 
and  partners. 

Eeferring  to  cases  in  which  a  partner  raises  money  for 
"his  private  use  on  the  credit  of  the  firm,  he  said  :  "  The 
court  interferes  then  because  there  is  a  groimd  for  dissolv- 
ing the  partnership,  but  then  the  danger  must  be  such,  there 
must  be  that  abuse  of  good  faith  between  the  members  of 
the  partnership,  that  the  court  will  try  the  question  whether 
-the  partnership  should  not  be  dissolved  in  consequence." 

In  Loscombe  v.  Russell,  4  Simons'  Rep.,  11  (1830),  Vice- 
Chancellor  Shad  well  said:  "With  respect  to  occasional 
breaches  of  agreements  between  partners,  when  they  are 
not  of  so  grievous  a  nature  as  to  make  it  impossible  that 
ihe  partnership  should  continue,  the  court  stands  neuter." 

In  Hall  V.  Hall,  3  MacNaghten  &  Gordon's   Eep.,  T& 
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(1850),   Lord  Chancellor  Truro  dismissed  a  motion  for  a, 
receiver. 

The  charge  against  the  defendant  was,  that  he  had 
interfered  with  the  plaintiff  exercising  his  rights  as  a  part- 
ner, and  had  in  several  particulars  acted  contrary  to  the 
articles,  specifying  among  such  particulars  a  refusal  by  de- 
fendant to  open  a  joint  banking  account  according  to  the 
terms  of  the  articles. 

It  was  ruled  that  a  receiver  would  be  appointed  where 
the  conduct  of  the  defendant  endangers  the  existence  of 
the  partnership  concern. 

In  Smith  v.  Mules,  9  Hare's  Eep.,  556  (1851),  one  of  the 
defendants  was  charged,  amongst  other  things,  with  an 
omission  to  enter  receipts.  Vice-Chancellor  Turker  held, 
This  was  not  of  itself  sufficient,  but  that'it  should  be  shown 
that  the  omission  was  knowingly  and  wilfully  made.  The 
dissolution  was  decreed  on  other  grounds. 

In  addition  may  be  cited  the  decision  in  Anderson  v. 
Anderson,  25  Beavan,  190  (1857),  as  opposed  to  the  doctrine 
of  dissolving  partnerships  upon  slight  grounds.  There  the 
defendant  was  clearly  guilty  of  a  breach  of  the  partnership 
articles,  for  he  had  given  a  guarantee  without  his  partner's 
consent,  and  the  agreement  expressly  prohibited  this  under 
the  penalty  of  a  dissolution.  But  the  decree  was  refused. 
(See  Chapter  on  "Eeceivers  "  in  this  book.) 

§  5400.    What  the  Bill  for  Account  should  Contain. 

1.  If  founded  on  a  partnership  the  bill  should  state  the 
history  of  the  formation  and  life  of  the  firm  ;  all  the  members 
should  be  named  ;  the  articles,  if  in  writing,  should  not  be 
inserted  in  the  body  of  the  bill,  but  a  copy  should  be  at- 
tached and  referred  to  as  an  exhibit.  Eenewals  should  be 
stated.  If  a  dissolution  has  taken  place  or  a  death  has 
occurred  all  should  be  averred.  The  reception  by  the  de- 
fendant of  the  cash,  his  refusal  to  account,  the  withholding 
of  the  books  or  the  making  of  false  entries,  and  all  com- 
plaints against  the  defendant,  should  be  set  forth  clearly.  If 
there  has  been  no  dissolution  it  is  usual  to  pray  for  a  de- 
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cree  to  that  effect.  Where  necessary,  the  appointment  of  a 
receiver  should  be  asked.  The  death  of  a  partner  generally 
works  a  dissolution,  and  entitles  the  survivor  or  the  personal 
representatives  of  the  deceased  to  an  account. 

2.  Where  there  has  been  no  partnership  the  facts  estab- 
lishing the  plaintiff's  right  to  an  account  and  the  defendant's 
liability  to  render  it  should  be  set  forth  with  clearness. 

3.  The  bill  must  aver  an  indebtedness  to  the  plaintiff 
at  the  time  of  filing  the  bill.  Volmerv.  McCauley,  TPhila., 
382  (1870)  ;  Metz  v.  Farnham,  8  Id.,  267  (1871). 


§  5401.    Form  of  Bill  for  Partnership  Account,  for  Dissolution 
and  for  a  Receiver. 

In  the  Couet  of  Common  Pleas,  No.       ,  for  the  County  of 
Philadelphia. 

Sitting  in  Equity.  Term,  189    .     No. 

To  the  Honorable  the  Judges  of  the  said  Court : 

A. ,  of  the  City  of  Philadelphia,  merchant,  brings  this  his  bill  against 
B.,  also  of  said  city,  merchant,  and  thereupon  the  plaintiff  complains  and 
says  : 

1.  That  on  or  about  the  day  of  ,  A.  D.  1893,  the  said  B. 

proposed  to  the  plaintiff  that  they  should  enter  into  partnership  for  the  term 
of  one  year  for  the  purpose  of  ,  in  said  city,  and  in  consequence  of 

said  proposal  a  partnership  was  formed  between  the  said  B.  and  the  said 
plaintiff  on  the  day  of  ,  1893,  for  the  purpose  of  ,  in  said 

city.  Said  partnership  was  to  continue  one  year  from  said  date,  each  party 
was  to  contribute  $50,000,  and  each  bound  himself  to  devote  his  time  to  said 
business  and  to  enter  into  no  other  business  during  said  term.  The  terms 
of  said  copartnership  were  reduced  to  writing.  A  copy  thereof  as  part 
hereof  is  hereto  attached  marked  "  Exhibit  A." 

3.  That  the  plaintiff  did  contribute  his  sum  of  $50,000,  the  said  business 
was  established,  and  the  plaintiff  devoted  thereto  his  time  and  skill  with 

fidelity. 

3.  But  the  said  B.,  his  agreement  with  the  plaintiff  not  regarding,  did 
not  contribute  |50,000  or  any  sum  whatever  to  said  business.  And  the  said 
B.  has  so  mismanaged  himself  and  said  business  as  to  involve  its  affairs  in 
loss.  The  said  B.  has  sold  merchandise  to  persons  whom  he  knew  to  be 
irresponsible  ;  he  has  taken  cash  from  the  drawer  to  the  amount  of  $10,000 
which  he  had  no  right  to  take  ;  he  has  appropriated  it  to  his  private  pur- 
poses, and  he  has  wholly  omitted  to  liave  himself  charged  with  any  part 
thereof.  He  has  refused  the  plaintiff  access  to  the  books  and  accounts  and 
has  made  false  entries  therein  to  cover  up  his  mismanagement. 
13 
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4.  That  the  said  defendant  is  indebted  to  the  said  plaintiff,  and  there  is 
a  balance  due  said  plaintiff  by  said  defendant. 

5.  The  plaintiff  charges  that  the  said  defendant  is  irresponsible  finan- 
cially, and  that  unless  the  said  partnership  is  dissolved,  further  and  greater 
losses  wiU  be  inflicted  upon  the  plaintiff  and  the  said  business  by  the  acts 
of  the  defendant,  to  the  great  and  irreparable  loss  of  the  plaintiff. 

Wherefore  the  plaintiff  needs  relief  and  he  prays  : 

1.  That  a  dissolution  of  said  partnership  be  decreed. 

2.  That  the  defendant  be,  pending  this  bill,  specially  and  on  final  hear- 
ing, perpetually  restrained  from  buying,  selling  or  collecting  for  said  firm, 
from  taking  any  of  its  goods  or  cash,  from  purchasing  in  the  firm  name,  and 
from  interfering  in  any  manner  with  said  firm,  or  its  business  or  property. 

3.  That  an  account  be  stated  of  aU  and  singular  the  partnership  trans- 
actions and  dealings,  and  that  the  defendant  be  decreed  to  pay  to  plaintiff 
what  shall  upon  such  accounting  appear  to  be  due  to  plaintiff  from  the 
defendant. 

4.  That  a  receiver  be  appointed  to  take  charge  of  said  firm,  and  its 
books,  property  and  business. 

5.  General  relief. 

(Signature  of  counsel,) 
(Affidavit  of  plaintiff.)  Solicitor  pro  Plaintiff. 

Attach  "Exhibit  A." 

§  5402.    When  Certificate  of  Counsel  is  Needed  to  Bill. 

The  Act  of  October  13,  1840,  §  19  (P.  L.,  1841,  p.  7),  con- 
ferred on  all  the  courts  of  common  pleas  the  jurisdiction  of 
courts  of  chancery  in  settling  partnership  accounts,  other 
accounts,  etc.  It  directed  that  "no  bill  in  chancery  shall 
be  entertained  unless  the  counsel  filing  the  same  shall  cer- 
tify that,  in  his  opinion,  the  case  is  of  such  a  nature  that 
no  adequate  remedy  can  be  obtained  at  law,  or  that  the 
remedy  at  law  will  be  attended  with  great  additional 
trouble,  inconvenience  or  delay." 

It  was  held,  That  whilst  the  certificate  was  necessary  to 
confer  jurisdiction,  its  omission  was  no  ground  of  de- 
murrer and  that  it  might  be  added  as  an  amendment. 
Neither  the  act  nor  the  decisions  could  apply  to  partner- 
ship cases,  because  in  1836  (four  years  before  the  Act  of  1840) 
jurisdiction  had  been  expressly  conferred  in  Philadelphia 
as  to  "  the  supervision  and  control  of  partnerships  "  without 
requiring  any  certificate  (P.  L.,  789)  ;  and  the  Act  of  Feb. 
14,  1857  (P.  L.,  39),  extended  the  Act  of  1836  throughout 
the  State. 
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In  Bachman  v.  Einhorn,  5  W.  N.,  250  (18Y8),  a  de- 
Tnurrer  because  of  absence  of  certificate  was  overruled. 

§  5403.    Common  Affidavit  to  Bill. 

The  usual  affidavit  is  "that  the  facts  stated  of  the 
plaintiff's  own  knowledge  are  true,  and  those  stated  upon 
the  information  of  others  he  believes  to  be  true. "  This  is 
generally  added  to  bills  of  account.  It  is  not  necessary  in 
all  cases. 

§  5404.  When  an  Ex  Parte  Injiinction  is  asked,  or  a  Motion 
Made  for  the  Appointment  of  a  Receiver  without 
Notice,  a  Special  Affidavit  must  be  Presented. 

This  affidavit  may  be  a  copy  of  the  bill  thrown  into  the 
shape  of  an  affidavit. 

§  5405.    Form  of  Special  Affidavit. 

A.  V.  B.     (Court,  Term  and  No.) 

City  and  County  of  ,  ss. : 

A.,  having  been  duly  sworn  according  to  law,  doth  depose  and  say 
,  that  about  the  day  of  ,  A.  D.  1893,  the  said  B.  proposed 

to  the  de-ponent  (here  insert  all  the  facts  averred  in  the  bill,  omitting  the 
u-ords  x^laintiff  and  defendant,  employing  the  word  deponent  for  plaintiff , 
and  giving  defendant's  name.  Other  facts  may  be  added.  Other  affidavits 
may  be  presented.  It  is  best  to  secure  as  many  as  possible.  No  prayers 
are  inserted  in  the  affidavit). 


Sworn  to  and  subscribed  before  me| 
this  day  of  189    .      p- 


Notary  Public. 

S  5406.    Form  of  Bill  for  Account  Against  a  Partner  on  a  Parol 

Contract. 
To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas,  No.        ,  for 
the  County  of  Philadelphia  : 

Sitting  in  Equity.  Term  189     .     No. 

H.  T.  W.,  of  the  county  aforesaid,  brings  this  his  bill  against  T.  T.  J., 
and  thereupon  the  plaintiff  complains  : 

1.  That  heretofore,  to  wit,  on  the  day  of  ,  in  the  year  of 

Lord  ,  at  the  county  aforesaid,  the  plaintiff  and  T.  T.  J.,  also  of 


•our 
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said  county,  merchant,  made  and  entered  into  a  certain  parol  agreement  of 
partnership,  the  terms,  articles  and  stipulations  of  which  were  as  follows, 
to  wit :  that  the  plaintiff  was  to  be  associated  with  the  said  T.  T.  J. ,  and  the 
said  T.  T.  J.  was  to  be  associated  with  the  plaintiff  for  the  design  and  pur- 
pose of  buying  and  purchasing  casks  of  ,  containing 
pounds,  then  and  there  offered  for  sale  by  ,  also  of  said  city,  mer- 
chants, and  after  said  purchase  should  be  effected  to  sell  and  dispose  of 
the  same  and  to  divide  the  profits  arising  and  accruing  from  such  sale 
equally  and  evenly  between  the  plaintiff  and  the  said  T.  T.  J.  ;  all  loss  on 
said  purchase  to  be  shared  in  the  same  manner.  And  the  plaintiff  and 
the  said  T.  T.  J.  then  and  there  further  stipulated  and  agreed  that  the 
said  T.  T.  J.  should  advance  the  money  for  said  purcliase,  and  the  said 
plaintiff  was  to  devote  his  time,  care  and  skill  to  said  transaction  ;  the  said 
T.  T.  J.  so  entering  into  all  and  singular  the  stipulations  and  agreements^ 
set  forth  and  described,  in  consideration  of  the  time,  care  and  skill  by  the 
plaintiff,  to  be  so  employed  in  said  purchase  and  sale,  and  in  consideration 
of  the  one-half  of  the  profits  anticipated  to  be  realized,  and  the  said  plaintiff 
entering  into  all  and  singular  said  stipulations  and  agreements  in  considera- 
tion of  the  capital  to  be  employed  and  advanced  by  the  said  T.  T.  J.,  and 
of  the  one-half  of  the  said  anticipated  profits.  And  the  plaintiff  further 
showeth  that  said  arrangements  and  agreements  were  in  all  respects  mutual, 
and  by  the  terms  thereof  a  mutual  partnership  for  the  purpose  aforesaid 
was  mutually  formed,  made  and  entered  into  by  and  between  the  said 
plaintiff  and  the  said  T.  T.  J. 

2.  And  the  plaintiff  further  showeth  that  in  pursuance  of  said  agree- 
ment and  in  fulfillment  of  the  terms  of  said  mutual  partnership  the  plaintiff 
has  devoted  his  time,  care  and  skill  to  the  purposes  of  said  purchase  and 
sale,  and  has  at  all  times  well  and  faithfully  kept,  executed  and  performed 
all  and  every  his  agreements,  undertakings  and  covenants,  but  that  on  the 
contrary  the  said  T.  T.  J.  has  from  the  day  and  year  aforesaid  to  the  present 
time  utterly  failed,  neglected  and  refused  to  keep  and  perform  the  under- 
takings so  by  him  stipulated  to  be  observed  and  kept. 

3.  And  the  plaintiff  f  m-ther  showeth  that  in  pursuance  and  fulfillment  of 
the  terms  of  said  mutual  partnership  the  plaintiff  purchased  from  the  said 

the  said  casks  of  ,  containing  in  the  whole 

pounds  of  ,  with  the  proper  funds  of  the  said  T.  T.  J.  by  him  to  the 

plaintiff  for  that  purpose  advanced.  That  the  plaintiff  in  this  manner  paid 
said  for  the  same  the  sum  of  $  .     That  after  said  purchase 

was  in  this  manner  effected    the  said  was    taken    to  the  stor& 

of  the  said  T.  T.   J.  and  was  subsequently,  to  wit,  on  the  day  of 

,  in  the  year  of  our  Lord  ,  at  the  county  aforesaid,  sold  by 

him,  the  said  T.  T.  J.,  in  pursuance  of  the  terms  of  said  mutual  partnership, 
to  Messrs.  C.  H.  &  B.,  also  of  said  city,  merchants,  for  the  price  or  sum  of 
I  .     Which  said  sum  of  $  thus  arising  from  said  sales  was 

paid  to  and  received  by  him  the  said  T.  T.  J.  under  and  subject  to  the  terms 
of  the  mutual  partnership  aforesaid  then  and  there  subsisting  between  the 
plaintiff  and  the  said  T.  T.  J. 

4.  And  the  plaintiff  further  showeth  that  the  said  T.  T.  J.  was  upon  the 
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day  of  ,  in  the  year  of  our  Lord  ,  at  the  county 

aforesaid,  the  receiver  of  tlie  moneys  of  the  plaintiff  arising  and  accruing 
from  the  purchase  and  sales  of  said  and  from  the  terms  of  said 

mutual  partnership  as  above  set  forth  for  the  common  use,  benefit  and 
profit  of  them,  the  said  T.  T.  J.  and  the  said  plaintiff,  and  at  said  time  the 
said  T.  T.  J.  received  of  the  plaintiff's  money  at  the  county  aforesaid  by 
the  hands  of  the  said  Messrs.  C.  H.  &  B.  the  sum  of  $  ,  and  thereof 

ought  to  render  the  said  plaintiff  a  reasonable  account  on  demand. 

5.  And  the  plaintiff  charges  that  the  said  defendant  is  indebted  to  the 
said  plaintiff  and  there  is  a  balance  due  said  plaintiff  by  said  defendant. 

6.  And  the  plaintiff  charges  that  though  often  by  the  plaintiff  requested 
so  to  do,  to  wit,  on  the  day  and  year  aforesaid,  at  the  county  aforesaid,  the 
said  T.  T.  J.  has  hitherto  refused  to  render  and  hath  not  yet  rendered  a 
reasonable  account  of  the  moneys  so  by  him  received  as  aforesaid,  but 
vrholly  refuses  so  to  do. 

Wherefore  the  plaintiff  needs  equitable  relief  and  he  prays  : 

1.  That  the  said  T.  T.  J.  make  full  and  complete  answers  to  all  the 

matters  herein  averred. 

3.  And  that  he,  the  said  T.  T.  J.,  may  be  decreed  to  come  to  a  just  and 

fair  account  with  the  plaintiff  for  all  money  received  by  him  as  aforesaid. 

3.  And  that  he,  the  said  T.  T.  J.,  may  pay  to  the  plaintiff  what  upon 
such  account  shall  appear  to  be  due  to  the  plaintiff. 

4.  And  further,  that  the  plaintiff  may  have  such  further  and  other  relief 
in  the  premises  as  to  your  honorable  court  shall  seem  meet. 

Solicitor  pro  Plaintiff. 
(Add  affidavit.) 

§  5407.  Form  of  Bill  by  Partner  for  an  Account,  to  set  aside  an 
Award  of  Arbitrators  for  G-ross  Misconduct,  for  Pay- 
ment of  a  Claim  not  Considered  by  the  Arbitators,  etc. 

In  the  Court  op  Common  Pleas,  No.        ,  for  the  County  of 

■P.  C,  Plaintiff,  I         ^^^^^^g    _     ^^_        _ 

S.C,  Defendant.         )  In  Equity. 

To  the  Honorable  the  Judges  of  said  Court : 

P.  C,  the  plaintiff,  of  ,  brings  this  his  bill  of  complaint  against 

J.  C. ,  the  defendant,  of  ,  and  plaintiff  complains  and  says  : 

I.  Tliat  on  the  day  of  ,  A.   D.,   18     ,  the  plaintiff  and 

S.  D.  and  the  defendant  entered  into  a  copartnership,  to  carry  on  the 
business.     That  articles  of  agreement  were  duly  executed  on  the  said 
day  of  ,  A.  D.  18     ,  by  and  between  the  plaintiff,  the  said 

defendant  and  the  said  S.  D.,  wherein  and  whereby  it  was  agreed  that  said 
copartners  would  not  at  any  time  use,  exercise  or  follow  the  business  of 
during  the  continuance  of  said  copartnership,  to  their  private  benefit 
and  advantage,  but  that  they  would  use  their  best  endeavors  for  their  joint 
interest,  profit  and  advantage.     It  was  also  therein  agreed  that  the  profits 
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and  losses  should  be  equally  divided  among  the  said  partners,  and  that  saidL 
partners  should  have  free  access  to  the  books  of  said  firm,  and  that  each  of 
said  partners  would,  every  three  months  or  oftener,  if  required,  render  an 
account  of  all  profits  and  increases  by  either  of  them  made,  and  upon  the- 
dissolution  of  said  copartnership  they  would  make  a  final  account  and 
equally  divide  the  profits  of  the  said  business. 

A  copy  of  the  said  articles  of  agreement  is  hereunto  annexed  and  marked 
"Exhibit  A." 

II.  That  the  plaintiff  and  the  said  defendant  and  S.  D.  continued  to 
carry  on  the  said  business  under  the  said  agreement  until  the  year  18  , 
when  the  said  S.  D.  withdrew  from  the  said  copartnership,  leaving  the 
plaintiff  and  said  defendant  the  sole  remaining  partners  under  said  agree- 
ment, who  continued  to  conduct  the  said  partnership  and  the  business  there-  ■ 
of  until  the  month  of  ,  A.  D.  18    . 

The  said  defendant  then  withdrew  from  the  said  copartnership,  having- 
previously,  to  wit,  on  the  day  of  ,  A.  D.  18     ,  notified  plaint- 

iff of  his  intention  so  to  do. 

III.  That  while  plaintiff  and  the  said  defendant  were  conducting  the- 
business  of  under  the  said  agreement,  and  while  the  same  was  in  full 
force,  the  said  defendant  on  the  day  of  ,  A.  D.  18  ,  in  viola- 
tion of  the  said  agreement,  entered  into  anagree  ment  in  writing  with. 

,  to  furnish  for  the  sum  of  dollars. 

The  plaintiff  avers  that  the  said  defendant  associated  with  himself  in 
the  said  contract  and  agreement  for  the  furnishing  of  said 

the  following  parties,  viz..  E.  C.  S.,  P.  D.,  J.  H.  K.  and  J.  M.,  and  that 
subsequently  the  said  parties  assumed  the  name  of  C,  S.  &  Co.,  and 
agreed  to  share  equally  the  profits  accruing  from  the  said  undertaking. 

IV.  The  plaintiff  further  shows  that  the  said  defendant  while  prosecut- 
ing, with  the  above-named  parties,  the  ,  incurred  expenses  which  he, 
the  said  defendant,  charged  to  the  partnership  account  of  plaintiff  and  the' 
said  defendant. 

The  plaintiff  avers  that  the  said  firm  of  C,  S.  &  Co.  received  at  vari- 
ous times  from  the  said  ,  during  the  progress  of  the  work  under  the- 
said  contract,  prior  to  the  said  month  of  ,  A.  D.  18  ,  a  large  amount 
of  money,  which  plaintiff  is  informed  has  been  equally  divided  between  the 
said  defendant  and  the  said  E.  C.  S.,  P.  D.,  J.  H.  K.  and  J.  M. 

V.  The  plaintiff  further  charges  that  he  called  upon  said  defendant  after- 
a  large  amount  of  money  had  been  received  from  said  ,  and  divided 
by  said  defendant  and  the  said  E.  C.  S.,  P.  D.,  J.  H.  K.  and  J.  M. ,  and  that 
plaintiff  then  demanded  from  said  defendant  the  share  of  said  moneys, 
which  of  right  belonged  to  him.  The  said  defendant,  however,  refused  to- 
pay  plaintiff  the  share  which  of  right  belonged  to  him,  but  on  account 
thereof  paid  plaintiff  the  sum  of  dollars,  stating,  that  was  all  he, 
the  said  defendant,  would  pay  plaintiff  for  awhile.  Since  then  plaintiff  has 
frequently  demanded  from  said  defendant  the  balance  of  his  share  of  the' 
profits  arising  under  the  said  contract  between  said  and  the  said 
defendant,  and  said  E.  C.  S.,  P.  D.,  J.  H.  K.  and  J.  M.,  but  said  defendant 
still  neglects  and  refuses  to  pay  thf  same  to  plaintiff,  although  the  said. 
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profits  so  received  by  said  defendant  and  said  S.,  D.,  K.  and  M.,  and 
divided  among  them,  amount  to  more  than  sixty  thousand  dollars. 

VI.  The  plaintiff  avers  that  by  reason  of  the  engagement  of  the  said 
defendant  in  the  said  business  of  the  said  firm  of  C,  S.  &  Co.,  the 
partnership  existing  between  plaintiff  and  the  said  defendant  was  deprived 
of  the  skill,  industry  and  diligence  of  the  said  defendant,  which  he  should 
have  employed  therein,  and  that  said  partnership  suffered  greatly  in  its 
business  and  custom  by  reason  of  the  wrongful  acts  of  the  said  defendant  as 
aforesaid. 

VII.  And  plaintiff  charges  that  during  the  continuance  of  the  partner- 
ship between  him  and  the  said  defendant,  it  was  the  duty  of  the  said  defend- 
ant to  devote  all  his  energies  for  the  promotion  of  the  said  partnership  ex- 
clusively, and  to  account  for  all  moneys  received  by  him  in  and  through 
the  legitimate  business  of  the  same.  Yet,  notwithstanding  the  said  defend- 
ant has  realized  large  profits  as  his  share  of  the  payments  made  by  the  said 

,  for  the  under  the  aforesaid  contract,  the  said  defendant, 

although  often  requested  so  to  do,  has  refused  and  still  refuses  to  account  to 
plaintiff  for  the  same,  except  as  to  the  sum  of  one  thousand  dollars  men- 
tioned in  paragraph  five  of  this  biU. 

VIII.  And  plaintiff  further  shows  that  on  the  day  of  , 
18  ,  plaintiff  and  the  said  defendant  entered  into  an  agreement  in  writing, 
under  seal  (a  copy  of  which  is  hereto  attached,  marked  "Exhibit  B  "),  to 
refer  all  matters  and  things  unsettled  between  them  in  reference  to  the  busi- 
ness affairs  of  the  said  firm  of  C.  &  Co. ,  or  John  C.  &  Co. ,  to  three  arbitra- 
tors, viz.  :  ,  the  decision  of  the  majority  of  said  arbitrators  to  be 
final,  if  in  writing  and  signed  by  a  majority  of  them  in  four  months  from 
the  date  of  the  agreement.  It  further  provided  that  each  party  should  be 
heard,  or  make  his  deposition,  that  the  arbitrators  should  see  the  agreement 
of  partnership  between  plaintiff  and  the  defendant,  and  all  books  and  papers 
kept  in  reference  to  the  business  transactions  of  said  parties,  and  should  de- 
termine at  what  time  the  dissolution  of  the  said  partnership  took  place. 
By  virtue  of  a  supplemental  agreement  between  plaintiff  and  the  said  de- 
fendant, the  time  for  making  an  award  by  the  said  arbitrators  was  extended 
"until"  the                day  of               ,  A.  D.  18    . 

IX.  That  upon  the  day  of  ,  the  said  arbitrators  signed  an 
award  in  writing  not  under  seal  (a  copy  of  which  is  hereto  attached,  marked 
"  Exhibit  C  "),  which  found  that  there  was  due  to  said  defendant  from 
plaintiff  the  sum  of  dollars  and  certain  stone  of  the  late  firm  of  C. 
&  Co.,  then  remaining  in  ,  of  the  value  of  dollars  ;  and 
further,  that  the  firm  of  C.  &  Co.,  or  John  C.  &  Co.,  was  dissolved  on 
the              day  of 

X.  Plaintiff  charges  that  by  the  terms  of  the  agreement  between  him- 
self and  the  said  defendant,  the  said  arbitrators  were  allowed  "  until "  the 

day  of  ,  for  the  purpose  of  making  their  award,  and  that 

said  award  having  been  signed  after  the  expiration  of  said  period  of  time, 
viz. :  on  the  day  of  ,  18     ,  was  not  signed  within  the  time 

expressly  specified  by  the  terms  of  the  said  agreement. 

XI.  That  said  agreement  further  expressly  required  the  said  arbitrators 
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to  see  the  said  agreement  of  partnership  between  plaintifiE  and  said  defend- 
ant, and  all  books  and  papers  kept  in  reference  to  their  said  business  trans- 
actions, but  that  said  agreement  of  partnership  between  plaintiff  and  said 
defendant,  and  said  books  and  papers  referring  to  the  said  business  trans- 
actions of  said  firm,  were  not  produced  before  or  seen  by  the  said  arbitra- 
tors, who  utterly  refused  and  neglected  to  have  the  same  brought  before 
them  and  duly  considered.  That  the  neglect  and  refusal  of  said  arbitrators 
in  this  behalf  to  examine  and  consider  plaintiff's  testimony  was  such  gross 
misconduct  as  to  justify  this  honorable  court  in  vacating  said  award. 

XII.  Plaintiff  further  charges  that  the  said  defendant  and  the  said 
arbitrators  unlawfully  combined  to  exclude  and  prevent  the  production 
before  said  arbitrators  of  the  said  agreement  of  partnership  between  plaint- 
iff and  the  said  defendant,  and  the  books  and  papers  relating  to  said  part- 
nership. That  the  production  and  examination  of  said  agreement  ("Ex- 
hibit A"),  and  the  said  books  and  papers  relating  thereto,  would  have  shown 
clearly  that  up  to  the  month  of  plaintiff  and  the  said  defendant 
were  still  in  partnership,  and  that  there  was  then  due  to  plaintiff  a 
large  share  of  the  profits  arising  under  and  by  virtue  of  the  contract 
aforesaid,  between  C,  S.  &  Co.  and  .  By  reason  of  the  unlaw- 
ful combination  aforesaid  between  the  said  arbitrators  and  the  defend- 
ant, plaintiff  was  prevented  from  showing  before  the  said  arbitrators  the 
amount  which  was  due  to  him  from  the  said  defendant,  and  the  said  arbi- 
trators made  their  award  as  aforesaid  against  plaintiff  in  the  absence  of  the 
proof  which  they  were  specifically  required  to  see  by  virtue  of  the  terms  of 
the  agreement  under  which  they  were  acting,  and  which  plaintiff  was  en- 
titled to  have  produced  before  them. 

XIII.  That  under  the  said  agreement  ("Exhibit  B"),  the  submission 
to  the  arbitration  is  a  general  one  "  of  aU  matters  and  things  unsettled  in 
reference  to  the  business  affairs  of  the  said  firm,"  existing  between  j^our 
plaintiff  and  the  defendant,  yet  the  particular  claim  of  plaintiff  against 
the  defendant  arising  under  said  contract  of  C,  S.  &  Co.  with 

has  ne^er  been  heard  by  the  arbitrators,  who  have  made  their  award  with- 
out considering  tliat  demand,  and  plaintiff  cannot,  therefore,  in  equity,  be 
barred  by  said  award  from  enforcing  against  the  defendant  the  claim  so 
omitted  from  consideration. 

XIV.  That  the  said  defendant  is  indebted  to  the  said  plaintiff  and  there 
is  a  balance  due  said  plaintiff  by  said  defendant. 

Wherefore  plaintiff  needs  equitable  relief  and  prays  : 

1.  That  the  said  defendant,  J.  C,  be  enjoined,  specially  until  hearing 
and  perpetually  thereafter,  from  bringing  or  commencing  any  action  at 
law  or  in  equity  upon  the  said  award  made  upon  the  said  day  of 

,  A.  D.  ,  by  the  said 

2.  That  the  said  award  be  decreed  null  and  void  and  of  no  effect,  and 
that  the  said  defendant  be  decreed  to  deliver  up  the  same  for  cancellation. 

3.  Tliat  the  said  defendant  be  decreed  to  account  to  plaintiff  for  all 
moneys  received  by  him  as  a  member  of  the  firm  of  C,  S.  &  Co.,  and  that 
the  affairs  of  the  partnership  of  plaintiff  and  said  defendant  be  wound  up 
and  the  accounts  taken  of  all  and  every  the  said  partnership  dealings  and 
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■transactions  and  of  the  moneys  received  by  the  plaintiff  and  the  said  defend- 
ant, respectively,  in  regard  thereto. 

4.  Tliat  the  said  defendant  may  be  decreed  to  pay  to  plaintiff  vphat,  if 
anytliing,  shall  upon  the  stating  of  said  account,  be  found  to  be  due  liim  by 
the  said  defendant. 

5.  Further  relief. 

Solicitor  for  Plaintiff. 
(Add  affidavit.) 

Attach  "  Exhibit  A  "  (Articles  of  Copartnership);,"  Exhibit  B  "  (Agree- 
ment to  Refer);  "  Exhibit  C  "  (The  Award). 

§  5408.    If  Liability  to  Account  Denied— Interlocutory  Decree. 

Where  the  liabiHty  to  account  is  denied,  there  must  be 

interlocutory  decree,  finding  such  liabihty,  prior  to  any 

hearing  on  the  merits  of  the  case.     Collyer  v.  Collyer,  38 

Pa.  St.,  257  (1861);  Christy's  Appeal,  92  Pa.  St.,  157  (1879); 

Dampf's  Appeal,  106  Pa.  St.,  72  (1884). 

The  defendant  being  found  hable  to  account,  he  should 
be  allowed  an  opportunity  to  state  the  same  before  the 
final  decree  is  entered.  Beeder  v.  Trullinger,  151  Pa.  St., 
■287  (1892). 

^  5409.    Practice  on  Accounting. 

The  Amendments  of  January  15,  1894,  to  the  Equity 
Kules  of  the  Supreme  Court  of  Pennsylvania  discontinued 
the  office  of  examiner,  except  in  certain  cases,  and  provided 
that  all  testimony  in  cases  in  equity  should  be  taken  in  the 
same  manner  as  is  practiced  in  courts  of  law.  The  Amend- 
ments contain  the  following  provision  as  to  cases  involving 
accounts  : 

In  cases  involving  complicated  accounts,  or  questions  requiring  the  aid 
of  experts,  if  the  parties  do  not  refer,  the  court  may  call  in  the  aid  of  an 
accountant  or  other  expert,  as  an  assessor.  The  charges  to  be  allowed 
for  such  services  shall  not  exceed  the  rate  per  diem  commonly  paid  by 
business  men  for  similiar  services,  and  shall  be  taxed  as  costs  in  the  case, 
or  paid  as  the  court  may  direct. 

It  may  here  be  noted  that  the  former  Equity  Eule  XII., 
§  66,  referring  to  accounting  before  a  master,  would  seem  to 
be  abrogated  by  the  Equity  Eules,  adopted  by  the  Supreme 
Court,  January  15,  1894,  abolishing  the  office  of  master. 
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§6410.    Unliquidated  Assets. 

Where    unliquidated  assets  are  charged  against    the- 
accounting  party,  he  cannot  be  held  liable  for  more  than_ 
was  actually  realized  from  such  items.     Huston  v.   Clark, 
3  Dist.  Eep.,  2  (1893). 

In  a  bill  in  equity  for  an  account,  where  the  plaintiff 
claimed  the  ownership  in  certain  money  given  by  his'  wife, 
to  the  defendant,  it  was  held,  That  evidence  that  the  wife 
had  no  property  at  the  time  of  her  marriage  and  had  inher- 
ited none  since  was  insufficent  to  establish  the  plaintiff's- 
title.     8aake  v.  Dorner,  3  Dist.  Eep.,  lYO  (1894). 

Where  an  account  was  taken  as  to  the  value  of  a  partner- 
ship interest  bought  by  the  plaintiffs  in  the  bill,  at  a  sheriff's- 
sale,  an  inventory  of  the  stock  taken  shortly  before  the  sale, 
proved  solely  by  the  evidence  of  a  witness  who  found  it  in 
the  partnership  safe  two  years  subsequent  to  the  sale,  i». 
inadmissible.     Crawford  v.  Shriver,  139  Pa.  St.,  239  (1891).. 

§  5411.    Where  BiU  Filed  Fending  Suit  at  Law. 

If  the  plaintiff  file  a  bill  for  the  same  cause  of  action^ 
for  which  an  action  at  law  is  pending,  the  defendant,  be- 
fore answering,  may  plead  such  pending  action  in  abate- 
ment of  the  bill  and  force  the  plaintiff  to  his  election.  If 
he  choose  to  proceed  with  the  bill  he  must  discontinue  the 
suit  at  law.     Penna.  Co.  v.  Bank,  33  W.  N.,  525  (1893). 


§5412.  Appeal:  None  Lies  until  Final  Decree —Defendant 
who  Admits  Liability  cannot  Appeal  from  Inter- 
pleader to  Establish  Ownership. 

A  decree  upon  a  bill  for  the  settlement  of  partnership 
accounts,  which  adjudicates  the  fact  of  partnership  and 
orders  the  defendant  to  render  an  account  before  a  master, 
is  interlocutory,  and  no  appeal  lies  from  it  until  a  final. 
decree  upon  the  accounting.  Keller  v.  Swartz,  137  Pa  St , 
65  (1890). 

Where  the  defendant  in  a  bill  for  an  account  as  to  a 
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partnership  interest  admits  possession  and  liability  to  ac- 
count to  the  real  owner  of  the  interest,  such  defendant 
cannot  appeal  from  a  decree  confirming  the  master's  report. 
in  an  interpleader  to  determine  the  question  of  ownership.. 
Crawford  v.  Shriver,  139  Pa.  St.,  239(1891). 


CHAPTER  IX. 

BILL  WHERE  THE  JURISDICTION  ARISES  FROM  ACCIDENT, 
MISTAZE  OR  FRAUD,  AND  HEREIN  OF  RESCISSION, 
CANCELLATION,  RE-EXECUTION,  REFORMATION  AND  RE- 
DELIVERY. 

Accident  is  one  of  the  established  grounds  of  equitable 
relief. 

^  5413.    Definition. 

Mr.  Jeremy  defines  accident  thus  :  "An  occurrence  in 
relation  to  a  contract  which  was  not  anticipated  by  the 
parties  when  it  was  entered  into  and  which  gives  an  undue 
advantage  to  one  of  them  over  the  other  in  a  court  of  law." 
This  definition  has  been  criticisfed  :  1.  Because  accidents 
may  occur  in  relation  to  other  things  besides  contracts. 
2.  Because  the  definition  does  not  exclude  cases  of  unanti- 
cipated occurrences  resulting  from  the  negligence  or  miscon- 
duct of  the  plaintiff. 

Story  defines  accident  thus  :  "  Not  merely  inevitable 
casualty  or  the  act  of  Providence,  or  what  is  technically 
called  vis  major  ob  irresistible  force,  but  such  unforeseen 
events,  misfortunes,  losses,  acts  or  omissions  as  are  not  the 
result  of  any  negligence  or  misconduct  in  the  party." 
Story's  Equity,  §  78. 

Spence  seems  to  have  regarded  all  attempts  to  define 
accident  as  unsuccessful. 

Mr.  Bispham,  in  his  celebrated  Treatise  on  Equity, 
adopts  the  following  definition  :  "  An  unforeseen  and  in- 
jurious occurrence  not  attributable  to  mistake,  neglect  or 
misconduct." 

204 
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From  these  definitions  it  would  seem  to  follow  that  in 
the  following  cases 

§  5414.    Equity  Does  Wot  Relieve  from  Accident. 

1.  Negligence.  When  the  result  is  due  to  the  gross 
negligence  or  misconduct  of  the  plaintiff.  As  the  destruc- 
tion of  an  obligation  by  the  plaintiff. 

2.  When  a  court  of  law  could  grant  full  relief. 
Blackstone  says  (3  Comm.,  431):  "Many  accidents  are 
supplied  in  a  court  of  law  ;  as  loss  of  deeds,  mistakes 
in  receipts  and  accounts,  wrong  payments,  deaths  which 
make  it  impossible  to  perform  a  condition  literally,  and  a 
multitude  of  other  contingencies.  And  many  cannot  be 
redressed  even  in  a  court  of  equity  ;  as  if  by  accident  a 
recovery  is  ill  suffered,  a  devise  ill  executed,  a  contingent 
remainder  destroyed,  or  a  power  of  leasing  omitted  in  a 
family  setlement." 

Lord  Hardwicke  is  credited  with  this  remark  :  "  The 
loss  of  a  deed  is  not  always  a  ground  to  come  into  a  court 
of  equity  for  relief  ;  for,  if  there  was  no  more  in  the  case, 
although  he  (the  plaintiff)  is  entitled  to  have  a  discovery  of 
that,  whether  lost  or  not,  courts  of  law  admit  evidence  of 
the  loss  of  deed,  proving  the  existence  of  it,  and  the  con- 
tents, just  as  a  court  of  equity  does."  Whitfield  v. 
Fausset,  1  Ves.  Sr.  Eep.,  393  (1749). 

It  will  be  noted  that  the  restriction  upon  equity  juris- 
diction is  the  fact  that  the  court  of  law  could  formerly 
have  granted  full  relief.  There  are  many  cases  in  which 
the  law  can  now  give  full  relief,  but  in  which  they  did  not 
formerly  possess  that  power.  The  grant  of  jurisdiction  ta 
a  law  court  does  not  strip  equity  of  its  authority  to  re- 
lieve.    The  jurisdiction  may  be  concurrent. 

Lost  bonds.  '  This  remark  applies  to  lost  bonds.  Both 
courts  have  jurisdiction.  Equity  will  grant  discovery 
without  relief,  or  relief  and  discovery. 

If  discovery  alone  he  sought,  no  affidavit  is  required. 
When  relief  is  prayed  the  bill  must  be  sworn  to.  The 
bill  must  offer  indemnity. 
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Cases  of  lost  notes  and  lost  deeds  are  different  from 
lost  bonds.  Lord  Hardwicke,  in  Walmsley  v.  Child, 
1  Ves.  Sr.-Eep.,  344  (1749),  thus  illustrates  these  mat- 
ters :  ' '  There  are  cases  upon  which  you  may  come 
into  equity  on  a  loss,  though  remedy  be  at  law ; 
and  one  is  clear  upon  a  bill  for  discovery.  But  if 
you  come  into  equity,  not  only  for  discovery,  but 
to  have  relief  on  the  foundation  of  loss,  that  changes 
the  jurisdiction.  And  there  are  but  three  cases  in 
which  you  are  entitled  to  do  that,  in  every  one  of  which 
you  are  obliged  to  annex  an  affidavit  to  the  biU,  to  prove 
the  loss.  If  the  deed  or  instrument  upon  which  the  de- 
mand arises  is  lost,  and  you  only  come  for  discovery,  you 
are  entitled  thereto,  without  affidavit.  But  if  relief  is 
prayed  beyond  that  discovery,  to  have  payment  of  the  debt, 
affidavit  of  the  loss  must  be  annexed  ;  for  that  changes  the 
jurisdiction.  If  the  deed  lost  concerned  the  title  of  lands, 
and  possession  prayed  to  be  established,  such  affidavit  must 
be  annexed.  Another  case  is  of  a  personal  demand,  where 
loss  of  a  bond,  a  bill  in  equity  on  that  loss,  to  be  paid  the 
demand  :  there  a  bill  for  discovery  will  not  be  sufficient, 
but  it  must  be  to  be  paid  the  money  thereon  ;  but  an  affida- 
vit must  be  annexed.  The  reason  of  the  difference  between 
a  bond  and  a  note  is  that  in  an  action  at  law,  a  profert  in 
curiam  of  the  bond  must  itself  be  made,  otherwise  oyer  can- 
not be  demanded  by  the  defendant ;  and  if  oyer  is,  not  given, 
the  plaintiff  cannot  proceed.  But  that  is  not  necessary  in 
the  case  of  notes  ;  no  oyer  is  demanded  upon  them,  the  prov- 
ing contents  being  sufficient,  and  nothing  standing  in  the 
plaintiff's  way.  Another  case,  in  which  you  may  come  into 
this  court  on  a  loss,  is  to  pray  satisfaction  and  payment 
of  it  upon  terms  of  given  security.  In  an  action  at  law, 
the  plaintiff  might  offer,  but  the  defendant  could  not  be 
<,'ompelled  to  take  ;  but  in  equity  that  would  be  considera- 
tion whether  they  were  reasonable.  That  was  the  case  of 
Teresy  v.  Oorey,  as  Lord  Nottingham  has  taken  the  name 
in  an  authentic  record  I  have  of  it ;  which  was  Easter,  ^8 
•C,  2,  where  a  bill  of  exchange  was  drawn  on  the  defendant, 
and  indorsed,  in  the  third  place,  to  the  plaintiff,  by  whom 
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"the  bill  was  either  lost  or  mislaid,  as  appeared  by  the 
affidavit  annexed.  And  the  bill  prayed,  that  the  defendant 
might  be  decreed  to  pay  the  plaintiff  the  money,  as  last 
indorsee,  according  to  the  acceptance  ;  the  plaintiff  first 
giving  security  to  save  the  defendant  harmless  against  all 
former  assignments  ;  which  was  so  decreed,  but  without 
damages  and  costs.  In  a  book  called  Finch's  Reports,  301, 
the  decree  is  somewhat  larger,  and  the  acceptance  of  the 
defendant  was  after  the  third  indorsement,  and  it  is  in  that 
book,  though  not  so  in  the  manuscript  report.  And,  in- 
deed, I  do  take  it  to  be  as  in  the  boolc  ;  and  then  there  is 
no  doubt  of  the  plaintiff's  right ;  but  if  that  be  material, 
it  shall  be  inquired  into.  In  that  case,  if  the  plaintiff 
could  at  law  prove  the  contents  of  his  bill,  and  the  indorse- 
ment, and  the  loss  of  it,  he  might  have  brought  his  action 
at  law,  upon  that  bill,  without  coming  into  this  court. 
But  he  was  apprehensive  the  course  of  trade  might  stand 
in  his  way  at  law,  and  therefore  came  into  this  court  upon 
terms,  submitting  it  to  the  judgment  of  the  court,  whether 
they  were  not  reasonable. " 

3.  Equity  will  not  relieve  for  accident  where  there  is  a 
positive  contract,  and  some  unforeseen  event  happens  which 
prevents  fulfillment.  This,  although  by  no  default  of  the 
party,  will  not  entitle  him  to  relief.  The  familiar  illustra- 
tion is  the  case  of  tire,  which  does  not  exonerate  a  lessee 
from  his  agreement  to  repair  or  to  pay  rent,  although  the 
•destruction  may  be  by  lightning,  public  enemies,  etc.  The 
reason  for  this  is  that  the  tenant  can  always  insist  upon 
the  insertion  in  the  lease  of  the  fire  clause  as  it  is  commonly 
called,  a  provision  which  discharges  him  from  the  cove- 
nant to  repair,  etc.,  and  sometimes  from  the  payment  of 
rent  in  case  of  fire. 

4.  The  same  principle  bars  the  plaintiff  where  the  agree- 
ment provides  for  something  to  be  done  during  a  certain 
life,  as  to  sell  at  a  price  fixed  during  the  life  of  the  parties 
—or  a  sale  at  a  certain  sum  and  for  an  annuity,  and 
the  vendor  dies  before  the  price  is  fixed  or  any  annuity  is 
paid. 

5.  Equity  will  not  grant  relief  on  the  ground  of  accident 
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to  any  person  who  has  not  a  clear  and  a  vested  right — as- 
where  one  is  named  as  legatee  in  an  unexecuted  will  and 
the  signing  is  defeated  by  accident  ;  where  a  power  of  ap- 
pointment is  not  exercised  ;  where  a  will  is  defectively  exe- 
cuted, etc.  Nor  in  any  case  where  the  defendant  has  an 
equal  or  higher  standing,  as  heirs-at-law,  purchasers  for 
value,  etc. 


§  5415.    When  Equity  Believes  from  Accident. 

1.  i^rom  penaZtos  of  bonds  and  mortgages.  This  was  a 
very  salutary  exercise  of  jurisdiction.  The  condition  money 
of  a  bond  and  the  sum  secured  by  a  mortgage  are  now  alone 
recoverable.  The  forfeiture  of  the  estate  has  disappeared. 
Equity  relieves  from  forfeitures  where  failure  is  the  result 
of  accident  or  sickness.  Compensation  is  the  rule.  Where 
the  stipulation  is  to  pay  money,  no  larger  sum  can  be  recov- 
ered either  as  penalty  or  as  liquidated  damages.  Where 
the  injury  cannot  be  reduced  to  certainty  by  arithmetic,  the 
parties  may  contract  for  liquidated  damages,  and  as  a  gen- 
eral rule  equity  will  not  relieve.  A  clause  that  if  part  be 
not  paid  on  a  day  named  the  whole  shall  fall  due  is  not  a 
penalty.  Thompson  v.  Hudson,  L.  E.,  4  H.  L.  Cas.,  27 
(1869). 

2.  Where  loss  ivould  result  from  acts  beyond  the  party^s 
control  or  acts  performed  by  Mm  in  good  faith.  As  where 
without  any  negligence  or  misconduct  an  executor  pays  a 
legacy,  or  executors  and  administrators  pay  debts,  and  the 
assets  prove  insufficient  to  discharge  the  remaining  claims, 
or  where  distribution  is  honestly  made  of  moneys  received 
yet  subsequently  recovered  back  from  the  executor  by  re- 
versal of  judgment. 

,   An  annuitant  secured  by  stock  can  have  the  deficiency 
occasioned  by  depreciation  of  the  stock  made  good  in  equity. 

3.  Equity  relieves  from  a  defective  execution  of  a23rivate 
power  occasioned  by  accident  or  mistake,  in  favor  of  pur- 
chasers, creditors,  a  wife,  a  child  and  a  charity  ;  but  not  in 
favor  of  a  donee,  a  husband,  grandchildren,  distant  relatives, 
strangers,  etc.     The  treatment  of  this  subject  would  require 
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a  separate  volume  and  would  be  foreign  to  a  work  on  Prac- 
tice. It  may  suffice  to  add  that  the  defects  remedied  are 
those  not  of  the  substance  of  the  power.  A  striking  illus- 
tration of  this  is  where  the  instrument  requires  the  power  to 
be  executed  by  deed.  Here  execution  by  will  may  be  aided, 
because  this  does  not  touch  the  essence.  But  e  converso, 
if  the  instrument  required  a  will  and  the  appointment  was 
made  by  irrevocable  deed,  equity  will  not  relieve.  Here  it 
will  be  seen  that  the  intent  of  the  power  was  defied.  If  the 
power  had  been  exercised  by  will,  it  would  have  been  revo- 
cable before  death.  This  was  what  was  intended  to  be  con- 
ferred, a  revocable  power.  But  if  an  irrevocable  deed  be 
executed  and  it  stand,  there  is  an  end  of  the  settler's  scheme. 
This  subject  will  be  found  in  all  the  treatises,  and  there  is  a 
full  summary  of  the  cases  in  note  to  Toilet  v.  Toilet,  2 
Peere  WiUiams'  Eep.,  489  (1Y28)  ;  White  &  Tudor's  Leading 
Cases  in  Equity,  Vol.  I.,  Part  I.,  *269. 

4.  The  failure  of  trusts  by  accident  is  often  remedied. 
Thus  a  devise  to  A.  in  trust  to  distribute  on  his  death  to  his 
children  and  relations  as  he  may  see  fit,  and  the  trustee 
dies  without  executing  the  trust ;  here  a  court  of  equity 
will  make  a  proper  distribution.  It  will  be  observed  that 
the  case  stated  is  of  a  trust,  not  a  mere  naked  power. 

In  Harding  v.  Glyn,  1  Atkyn's  Eep.,  469  (1739),  a  testa- 
tor gave  to  his  wife  all  his  estate,  leases  and  interest  in  a 
certain  house,  and  the  goods  and  furniture  therein  contained, 
as  well  as  his  plate  and  jewels,  but  desired  her,  at  or  before 
her  death,  to  give  the  subjects  of  the  bequest  to  such  of  the 
testator's  relatives  as  the  wife  might  think  most  deserving. 
She  died  leaving  a  will  by  which  she  bequeathed  to  a  certain 
person  the  estate  and  interest  in  said  house,  and  the  resi- 
due of  her  property  to  the  defendant  and  others.  She  failed 
to  give  at  or  before  her  death  her  husband's  jewels  or  his 
goods  in  said  house  to  his  relations.  The  Master  of  the 
Rolls  held,  That  the  wife  had  but  a  beneficial  interest  in 
the  property  bequeathed  to  her,  and  that  the  power  of 
naming  the  appointees,  upon  failure  of  the  wife  to  appoint, 
devolved  upon  the  court.  The  property  was  awarded  to 
the  next  of  kin  of  the  husband 
14 


210  ACCIDENT,   MISTAKE   OR   FKAUD. 

5.  The  omission  by  accident  to  indorse  negotiable  paper 
according  to  intention  at  the  time  is  ground  for  relief.  The 
party,  or  after  his  death  his  personal  representatives,  or 
after  failure  his  assignees,  may  be  compelled  to  complete 
the  equitable  assignment. 

6.  Equity  relieves  where  a  party  has  been  defeated 
in  a  suit  at  law  by  accident  in  nowise  chargeable  to 
him. 

7.  Equity  will  not  enforce  a  forfeiture.  Funk  v.  Halde- 
man,  53  Pa.  St.,  229  (1866) ;  Oil  Creek  B.  B.  v.  Atlantic  & 
G.  W.  B.  B.,  57  Pa.  St.,  65(1868). 

§  5416.    Definition  of  Mistake. 

Mistake  is  thus  defined  :  "  That  result  of  ignorance  of 
law  or  fact  which  has  misled  a  person  to  commit  that 
which,  if  he  had  not  been  in  error,  he  would  not  have 
done." 

English  and  many  American  judges  have  held  that  mis- 
takes of  law  are  no  ground  for  relief.  The  civilians  seem  to 
have  differed  :  Pothier  and  Heineccius  on  the  one  side,  Vin- 
nius  and  D'Auguesseau  on  the  other.  Even  the  text  of  the 
Eoman  law  has  been  the  subject  of  discussion.  Some  have 
contended  that  there  is  a  distinction — that  though  a  party 
may  not  be  bound  to  pay,  yet  if  he  has  paid  he  cannot  re- 
cover back.  This  in  turn  has  been  denied.  Repayment  is 
termed  "  repetition"  in  the  civil  law. 

The  student  will  find  an  excellent  collection  of  authori- 
ties on  both  sides  in  Haven  v.  Foster,  9  Pickering,  112  (1829). 
In  that  case  a  distinction  was  taken  between  ignorance  of 
the  law  of  one's  own  state  and  ignorance  of  the  law  of  an- 
other state.  The  latter  was  treated  as  ignorance  of  a  fact. 
Morton,  J.,  in  the  case  cited,  states  the  whole  question  very 
lucidly.     He  says  : 

"  Whether  money  paid  through  ignorance  of  the  law 
can  be  recovered  back  is  a  question  much  vexed  and  in- 
volved in  no  inconsiderable  perplexity.  We  do  not  court 
the  investigation  of  it,  and  before  attempting  its  solution 
it  may  be  well  to  ascertain  whether  it  is  necessary  to  the 
decision  of  the  case  before  us. 
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"That  a  mistake  in  fact  is  a  ground  of  repetition  is 
too  clear  and  too  well  settled  to  require  argument  or 
authority  in  its  support. 

"The  misapprehension  or  ignorance  of  the  parties  to 
this  suit  related  to  a  statute  of  the  State  of  New  York. 
Is  this  in  the  present  question  to  he  considered  fact  or 
law? 

"  The  existence  of  any  foreign  law  must  be  proved  by 
■evidence  showing  what  it  is.  And  there  is  no  legal  pre- 
-sumption  that  the  law  of  a  foreign  state  is  the  same  as  it  is 
here.  2  Stark.  Ev.  (Metcalf's  Ed.),  668  ;  Male  v.  Roberts,  3 
Esp.  Rep.,  163.  If  a  foreign  law  is  unwritten,  it  may  be 
3)roved  by  parol  evidence  ;  but  if  written,  it  must  be  proved 
by  documentary  evidence.  Kenny  v.  Clarkson,  1  Johns. 
E.,  385  ;  Frith  Y.  Sprague,  14  Mass.  E.,  455  ;  Consequa  v. 
Willings,  1  Peter's  Circ.  C.  E.,  229.  The  laws  of  other 
States  in  the  Union  are  in  these  respects  foreign  laws. 
Raynham  v.  Canton,  3  Pick.,  293. 

"  The  courts  of  this  State  are  not  presumed  to  know  the 
laws  of  other  States  or  foreign  nations,  nor  can  they  take 
judicial  cognizance  of  them,  till  they  are  legally  proved 
"before  them. 

"  But  when  established  by  legal  proof,  they  are  to  be 
construed  by  the  same  rules  and  to  have  the  same  effect 
upon  all  subjects  coming  within  their  operation  as  the  laws 
of  this  State. 

' '  That  the  lex  loci  rei  sitae,  must  govern  the  descent  of 
real  estate  is  a  principle  of  our  law,  with  which  every  one 
is  presumed  to  be  acquainted.  But  what  the  lex  loci  is, 
"the  court  can  only  learn  from  proof  adduced  before  them. 
The  parties  knew,  in  fact,  that  the  intestate  died  seized  of 
estate  situated  in  the  State  of  New  York.  They  must  be 
presumed  to  know  that  the  distribution  of  that  estate  must 
be  governed  by  the  laws  of  New  York.  But  are  they 
bound,  on  their  peril,  to  know  what  the  provisions  of  these 
laws  are  ?  If  the  judicial  tribunals  are  not  presumed  to 
know,  why  should  private  citizens  be  ?  If  they  are  to  be 
made  known  to  the  court  by  proof,  like  other  facts,  why 
should  not  ignorance  of  them  by  private  individuals  have 
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the  same  effect  upon  their  acts  as  ignorance  of  other  facts  f 
Juris  ignorantia  est,  cum  jus  nostrum  ignoramus,  and 
does  not  extend  to  foreign  laws  or  the  statutes  of  other 
States. 

"We  are  of  opinion,  that  in  relation  to  the  question 
now  before  us,  the  statute  of  New  York  is  to  be  considered 
as  a  fact,  the  ignorance  of  which  may  be  ground  of  repeti- 
tion. And  whether  ignorantia  legis  furnishes  a  similar 
ground  of  repetition,  either  by  the  civil  law,  the  law  of 
England,  or  the  law  of  this  Commonwealth,  it  is  not  nec- 
essary for  us  to  determine.  The  examination,  comparison 
and  reconciliation  of  all  the  conflicting  dicta  and  author- 
ities on  this  much  discussed  question  is  a  labor  which  we 
have  neither  leisure  nor  inclination  to  undertake. 

"  In  the  view  which  we  have  taken  of  this,  case,  it  ap- 
pears that  the  defendant  received  a  part  of  the  considera- 
tion for  which  the  plaintiff's  estate  was  sold  ;  that  it  was 
received  by  mistake  ;  and  that  this  mistake  was  in  a  matter 
of  fact.  He  therefore  has  in  his  hands  money  which,  ex 
cequo  et  bono,  he  is  bound  to  repay,  and  there  is  no  principle 
of  law  which  interposes  to  prevent  the  recovery  of  it  out  of 
his  hands." 

f  5417.    No  Relief  Because  of  Mistake   of  Law  as  to  Security. 

In  Hunt  V.  Bousmanier's  Administrators,  8  Wheaton, 
174  (1823),  a  party  lending  money  took  as  his  security  a. 
letter  of  attorney  authorizing  the  sale  of  a  ship.  He  in- 
tended to  take,  and  doubtless  thought  he  was  taking,  what 
was  equivalent  to  a  mortgage  upon  the  ship.  The  borrower 
died.  The  creditor  filed  his  bill  for  reformation  and  for 
priority  of  lien.  Here  was  a  mistake  in  law.  But  having 
selected  his  form  of  security,  the  court  could  not  grant  the 
plaintiff  relief,  because  the  paper  was  not  as  good  a  security 
as  he  might  have  taken.  There  was  no  mistake  in  the 
document,  it  contained  exactly  what  had  been  agreed 
upon. 

To  the  same  effect  are  Meckley's  Estate,  20  Pa.  St.,  481 
(1853)  ;  McAninch  v.  Laughlin,  13  Pa.  St.,  376  (1850). 
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•§  5418.    Ignorance  of  Latv. 

Ignorance  of  the  law  does  not  affect  contracts  nor  excuse 
a  party  from  lawful  consequences  of  special  acts.  Rankin 
V.  Mortimere,  T  Watts,  372  (1838)  ;  Good  v.  Herr,  7  W.  & 
S.,  253  (18M). 

§  5419.    When  Equity  will  Believe  as  to  a  Mistake  in  Law. 

Equity  will  relieve  against  a  mistake  in  law  where  there 
is  actual  or  legal  fraud  by  one  who  seeks  to  obtain  the 
execution  of  an  agreement  to  benefit  himself  or  those  for 
whom  he  acts,  so  if  the  party  has  acted  upon  a  want  of 
proper  knowledge  which  he  could  not  obtain,  though  vigilant 
in  his  search,  or  where  unconscionable  advantage  is  taken 
of  the  circumstances  whereby  the  execution  of  the  instru- 
ment is  coerced,  and  where  by  undue  pressure  one  does  that 
w^hich  he  otherwise  would  not  have  done.  Whelen's  Ap- 
peal, TO  Pa.  St.,  410  (1872). 

§  5420.    Mistake  of  Fact  induced  by  Mistake  of  Law 

may  be  relieved  against  in  equity.     Gross  v.  Leber,  47  Pa. 
St.,  520  (1864)  ;  Russell's  Appeal,  75  Pa.  St.,  270  (1874). 

§  5421.    Ignorance  of  Fact,  Ground  of  Relief. 

Generally  an  act  done  under  mistake  or  ignorance  of  a 
material  fact  can  be  relieved  against.  Allen  v.  Hammond, 
11  Peters,  63  (1837)  ;  Ins.  Co.  v.  Canal  Co.,  Brightly's  Rep., 
48  (1843) ;  JenTcs  v.  Fritz,  7  W.  &  S.,  201  (1844) ;  Painter's 
Estate,  42  Pa.  St.,  156  (1862)  ;  2  Grant,  157  (1858) ;  Nevin's 
JEstate,  7  Phila.,  506  (1870). 

In  Bishop  v.  Reed,  3  W.  &  S.,  264  (1842),  Mr.  Justice 
Huston  said  :  "In  many  cases  relief  is  only  to  be  had 
in  chancery.  It  investigates  and  relieves  against  *  *  * 
mistake  under  which  one  party  labored,  and  against  con- 
tracts which  could  never  have  been  made,  unless  both 
parties  had  been  greatly  mistaken  ;  or,  in  other  words, 
.against  contracts  honestly  made  on  a  mistake  of  one  or 
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both,  and  which,    on   discovering  the  whole   facts,    it  is 
against  common  justice  to  attempt  to  enforce." 

§  5422.    Mutual  Mistake. 

EeUef  will  be  granted  against  a  contract  entered  into 
under  a  mutual  mistake  of  facts  which  were  the  founda- 
tion of  the  contract,  were  of  its  essence,  and  constituted 
the  efficient  cause  of  entering  into  it.  Biegel  v.  American 
Life  Insurance  Co.,  27  W.  N.,  393  (1891) ;  140  Pa.  St.,  193 
(1891) ;  overruling  the  decision  of  the  lower  court  reported 
in  46  Leg.  Int.,  516  (1889).  See  also  Ibid.,  163  Pa. 
St.,  134  (1893),  and  Blygh  v.  Sansom,  27  W.  N.,  390 
(1890). 

But  where  the  parties  treat  upon  the  basis  that  the 
facts  are  doubtful,  and  are  so  considered,  the  contract  is 
binding  and  will  not  be  relieved  against.  Perkins  v.  Gay, 
3  S.  &  R.,  327  (1817). 

Where  a  contract  is  based  on  a  supposed  state  of  facts 
which  had  no  existence,  equity  will  relieve  on  the  ground 
of  mistake.     Horbach  v.  Gh-ay,  8  Watts,  492  (1839). 

Accidental  omission  from  a  writing  will  be  relieved 
against  as  a  mistake.  Gump's  Appeal,  65  Pa.  St.,  476 
(1870). 

Where  both  parties  entered  into  a  lease  upon  the  under- 
standing that  there  was  a  well  of  oil  on  the  tract  leased, 
and  it  afterwards  appeared  that  the  well  was  not  included 
in  the  lease,  equity  will  relieve  against  the  mistake.  Mays 
V.  Dwight,  82  Pa.  St.,  462  (1876). 

§  5423.    Executed  Contract. 

In  cases  of  fraud  or  mistake,  equity  will  relieve  against- 
an  executed  contract.     Brady  v.  Loan  Assn.,  14  W.  N., 

419  (1884). 

§  5424.    Where  there  is  no  Title. 

Where  a  party,  through  mutual  mistake,  conveys  to 
another  a  tract  of  land  to  which  he  has  no  title,  and  re- 
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ceives  in  payment  therefor  the  bond  of  the  vendee,  the 
mistake  will  be  relieved  against.  Goettel  v.  Sage,  117  Pa. 
St.,  298  (1887). 

§  5425.    Wliere  Mortgage  Satisfied  by  Mistake. 

Where  a  building  association  mortgage  was  satisfied 
upon  the  statement  of  the  secretary  that  the  stock  of  the 
borrower  had  matured,  when  as  a  matter  of  fact,  through 
the  default  of  the  secretary,  the  stock  was  less  than  one- 
half  paid,  the  entry  of  satisfaction  was  stricken  off  on  the 
ground  of  mistake.  Callahan's  Appeal,  23  W.  N.,  233 
(1889). 

§  5426.    Mistake  must  be  Mutual,  Negligence  not  Enough. 

The  mistake  to  be  relieved  against  must  be  one  that 
is  mutual,  material  and  not  induced  by  negligence. 

Signing  an  instrument  upon  the  supposition  as  to  its 
correctness,  without  knowledge  or  inquiry,  comes  danger- 
ously near  negligence.  BanJc  v.  Telephone  Co.,  150  Pa. 
St.,  36  (1892). 

§  5427.    Correcting    Mistakes   in    Wills— No   Relief  Against  a 
Statute. 

Some  of  the  English  decisions  on  this  subject  have  been 
severely  criticised.     Story's  Equity,  §  180. 

Where  the  document  has  a  legal  existence,  indulgence 
should  be  shown  to  ignorance,  technical  informality  or 
grammatical  error.  But  chancery  never  relieves  against 
a  statute,  and  where  the  paper  has  not  been  executed  there 

is  no  help. 

A  strong  case  is  put  by  Sir  H.  Jenner  Fust,  In  the 

Goods  of ,  14  Jurist,   402  (1850):  "Two  ladies  live 

together,  and  they  determine  to  make  what  I  may  call 
mutual  wills.  The  wills  are  the  same,  mutatis  mutandis  ; 
they  were  drawn  up  and  executed,  that  is,  if  executed  they 
are  at  one  and  the  same  time,  but  unfortunately  each 
signed  the  other's  will.     After  the  death  of  one  of  them, 
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the  solicitor  alters  them,  so  as  to  make  the  will  of  one 
appear  as  that  of  the  other,  and  I  need  scarcely  say  that 
he  has  erred  in  so  doing.  But  what  is  to  be  done  with  this 
paper  ?  It  is  not  the  will  of  the  deceased,  and  it  purports 
to  give  all  her  property  to  herself — a  manifest  absurdity. 
I  must  reject  the  motion  for  probate." 

This  found  a  repetition  in  Philadelphia.  George  A. 
Alter  and  his  wife  Catharine  directed  wills  to  be  prepared, 
each  devising  to  the  other.  Two  papers  were  signed. 
After  the  husband's  death  it  was  discovered  that  each  had 
signed  the  wrong  paper.  The  document  bearing  the  hus- 
band's signature  devised  the  property  to  himself.  It  was 
of  course  inoperative.  He  died  intestate.  The  wife  secui'ed 
the  passage  of  a  special  act  clothing  the  Eegister  with  all 
the  powers  of  a  court  of  chancery,  but  the  court  refused  to 
correct  the  mistake. 

Judge  Ludlow  said  {In  re  Alter,  7  Phil.,  529,  1870)  : 
"'  What  proposition  can  be  clearer  than  that  at  the  moment 
the  breath  went  out  of  the  body  of  G-eorge  A.  Alter,  his 
estate,  real  and  personal,  vested,  in  full  property,  in  his 
heir-at-law  and  distributees  under  the  intestate  law  of 
Pennsylvania  ?  It  is  true,  he  may  have  intended  to  exe- 
cute a  will,  but  he  did  not  in  fact  so  do  ;  he  signed  a 
paper,  but  not  his  will  ;  and  the  case  is  not  harder  than 
that  of  a  person  who,  in  disregard  of  our  statute  of  wills, 
signs  his  name  at  the  top  in  place  of  the  end  thereof,  or 
who  adds  a  codicil  and  does  not  execute  it,  or  who  dies 
while  his  professional  adviser  is  preparing  his  will." 

This  was  affirmed  in  Alter's  Appeal,  67  Pa.  St.,  341 
(1871),  the  Supreme  Court  holding  that  the  husband  had 
executed  no  will,  and  that  there  was  nothing  to  reform. 


§  5428.    Fraud. 

It  may  be  observed  generally  that  equity  will  not  or- 
dinarily exercise  jurisdiction  in  cases  of  fraud  if  there  be 
a  full  and  adequate  remedy  at  law,  but  the  weight  of 
authority  is  in  favor  of  a  concurrent  jurisdiction,  and  this 
is  especially  true  where  discovery  is  essential. 
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Transactions  tainted  with  fraud  are  only  voidable  at  the 
•option  of  the  injured  party,  and  he  must  use  all  diligence 
in  asserting  his  rights. 

The  division  of  fraud  made  by  Lord  Hardwicke  in 
Chesterfield  v.  Janssen,  White  &  Tudor's  Lead.  Cases  in 
Equity,  Vol.  I.,  Part  II.,  *624,  will  be  found  useful : 

1.  Fraud  arising  from  the  facts  and  circumstances  of 
imposition.  (Representations  which  deserve  the  name  of 
fraudulent  must  be  false  in  themselves,  not  known  to 
be  true  by  the  party  making  them,  relied  upon  by  the 
other  party,  furnishing  a  reasonable  inducement  to  an 
action  and  causing  injury  and  damage  to  the  plaintiff.  A 
false  representation  of  a  matter  of  law  is  no  reason  for 
rescinding  a  contract,  since  every  one  is  supposed  to  know 
the  law.  Where  there  is  a  mutual  mistake  in  regard  to 
the  effect  of  a  legal  instrument,  or  where  the  relation  of  the  , 
parties  is  such  that  the  injured  party  relies  upon  the  other, 
"the  rule  is  the  contrary.) 

2.  Fraud  arising  from  the  intrinsic  nature  of  the 
bargain  itself  (as  in  cases  of  inadequacy,  usury,  gam- 
Tjling,  etc.). 

3.  Fraud  presumed  from  the  circumstances  and  con- 
■dition  of  the  parties  contracting  (as  in  cases  of  mental  dis- 
ability or  undue  influence). 

4.  Fraud  affecting  third  persons  not  parties  to  the  agree- 
ment (as  in  cases  of  fraud  upon  creditors,  purchasers, 
marital  rights,  powers). 

The  right  to  impeach  a  transaction  for  fraud  may  be 
lost  by  confirmation,  release,  acquiescence,  laches.  Again, 
the  assertion  of  such  right  has  no  place  as  against  a  bona 
fide  purchaser  for  value  without  notice. 

.5.  Catching  bargains  with  heirs,  reversioners  or  ex- 
pectants. 

The  bill  must  contain  a  distinct  averment  of  fraud  ;  it 
must  be  certain  as  to  persons,  dates  and  events,  and  specific, 
direct,  positive  and  precise  as  to  acts  and  facts. 

Where  the  gravamen  of  the  complaint  is  fraud  it  is  not 
sufficient  to  set  forth  facts  from  which  it  may  be  inferred. 

Where  the  charges  are  necessarily  general,  because  the 
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information  is  in  the  possession  of  the  defendant,  who  re- 
fuses to  furnish  it,  this  fact  should  be  stated  in  the  bill. 

§  5429.    Cancellation  and  Bescission. 

Mistake  may  in  a  proper  case  be  a  ground  for  rescission 
or  cancellation.  So  fraud  is  often  alleged  as  a  reason  for 
invoking  equitable  relief.  In  such  cases  the  contract  is  re- 
garded as  existing  until  the  party  demands  a  rescission  ani 
promptly  invokes  the  aid  of  the  court.  Oakes  v.  Turquand, 
L.  R,  2  H.  L.   Cas.,    325   (186T). 

A  conveyance  may  be  ordered  or  a  decree  entered  for 
a  surrender  and  cancellation.  The  latter  remedy  is- 
desirable  in  all  cases  of  negotiable  instruments  and  of 
clouds  upon  title.  This  falls  under  the  jurisdiction  quia 
timet  (because  he  fears). 

According  to  Lord  Coke,  there  were  six  writs  of  law 
that  might  be  maintained  quia  timet. 

§  5430.    Tender — Bestoration  to  Statu  Quo. 

The  important  principle  in  all  cases  of  rescission  and. 
cancellation  is  that  the  parties  must,  if  possible,  be  restored 
to  their  respective  positions,  and  to  this  end  it  is  necessary 
to  tender  the  defendant  any  benefit,  profit  or  advantage^ 
which  the  plaintiff  has  derived  by  reason  of  his  contract. 

The  object  of  the  tender  is  the  restoration  of  the  statu 
quo.  So  too,  at  the  time  of  tender,  demand  must  be  mad& 
for  the  restoration  of  that  of  which  the  plaintiff  was  de- 
prived by  fraud,  mistake  or  turpitude  of  consideration. 

Where  the  mistake  has  not  been  mutual  the  plaintiff 
can  only  ask  rescission. 

§  5431.    When  Eeseission  will  be  Decreed. 

The  rescission  of  an  executed  contract  will  be  decreed 
on  proof  of  fraud  or  mistake. 

But  inadequacy,  improvidence,  surprise,  hardship,  mis- 
representation as  to  value,  etc.,  are  insufficient  causes. 
Davidson  v.  Little,  22  Pa.  St.,  245  (1853);  Graham  v. 
Pancoast,  30  Pa.  St.,  89  (1858)  ;   Nace  v.  Bayer,  Id.,  99 
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(1858) ;  Bockafelloiv  v.  Baker,  41  Pa.  St.,  319  (1861)  \. 
Aiman  v.  Stout,  42  Pa.  St.,  114(1862)  ;  Cumming's  Appeal, 
67  Pa.  St.,  404  (1871) ;  Kelly's  Appeal,  108  Pa.  St.,  2^ 
(1884) ;  Jones'  Appeal,  127  Pa.  St.,  102  (1889) ;  Bughmanx. 
Bank,  33  W.  K,  557  (1898). 

§  5432.    Promptness  Necessary — Tender. 

In  order  to  rescind,  it  is  necessary — 

(a)  To  act  promptly  in  repudiating  a  contract. 

(b)  To  return  or  tender  what  has  been  received  under 
the  contract,  so  as  to  restore  the  parties  to  their  relative 
positions. 

§  5433.    Lien  Creditors  must  be  Made  Parties. 

In  proceedings  to  cancel  a  deed,  lien  creditors  of  the 
grantee  must  be  made  parties.  Rittispaugh  v.  Lewis,  103 
Pa.  St.,  1  (1883)  ;  Schofieldv.  Shiffer,  156  Pa.  St.,  66  (1893). 

§  5434.    A   Clear  Case  is  RecLiiired  to    Support  a  Decree   for 
Cancellation. 

Brainard  v.  Holsaple,  4  Greene  (Iowa),  485  (1864) ; 
Eckman  v.  Eckman,  55  Pa.  St.,  276  (1867) ;  Edmonds'  Ap- 
peal, 59  Pa.  St.,  222(1868)  ;  Atlantic  Delaine  Co.  v.  James, 
4  Otto  (U.  S.),  207  (1876). 


g  5435.    When  Cancellation  Ordered. 

Where  a  case  is  made  out  for  the  rescission  of  a  con- 
tract, the  court  will  in  general  order  it  to  be  delivered  up 
and  cancelled.  Wilson  v.  Getty,  57  Pa.  St.,  266  (1868)  ; 
Keemle  v.  Conrad,  35  Leg.  Int.,  262  (1878). 

In  some  cases  equity  will  decree  that  the  old  contract  be 
cancelled  and  a  new  one  be  executed  by  a  master  in  accord- 
ance with  the  actual  intention  of  the  complainant ;  Gins- 
chio  V.  Ley,  1  Phila.,  383  (1852)  ;  and  will  order  a  deed  to 
be  cancelled  and  a  re-conveyance  made.  Logue's  Appeal,, 
104  Pa.  St.,  136  (1883). 
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§  5436.    Tfo  Rescission  in  Equity  where  Adequate  Remedy  at 
Law. 

A  court  of  equity  will  not  rescind  an  executed  contract 
where  the  parties  have  a  full  and  complete  remedy  at  law, 
particularly  where  the  interests  of  a  third  person  are  in- 
volved.    Travis'  Appeal,  8  Atl.  Eep.,  601  (1887). 

§  5437.    Full  Information  Bars  Cancellation. 

Where  two  persons  fully  informed  as  to  the  facts  and  to 
escape  tedious  litigation  enter  into  an  amicable  agreement. 
a  bill  for  the  cancellation  of  the  agreement  will  not  be  en- 
tertained.    Gormly  v.  Oormly,  130  Pa.  St.,  469  (1889). 

§  5438.    Damages. 

If,  after  the  bill  has  been  filed,  the  defendant  convey, 
assign,  sell  or  encumber  the  subject-matter  of  the  suit,  the 
weight  of  authority  is  in  favor  of  a  decree  for  damages  in 
substitution  of  the  relief  prayed  for,  and  which  may  be 
granted  under  the  prayer  for  other  and  further  relief. 

The  courts  of  equity  thus  retain  the  bill  to  give  the 
plaintiff  full  compensation  in  damages  without  compelling 
him  to  go  before  a  jury  to  assess  his  damages  in  an  action 
at  law.  Bispham  on  Equity,  §  395  ;  Beeder  v.  Trullinger, 
151  Pa.  St.,  287  (1892) ;  Blood  v.  Loan  Co.,  164  Pa.  St.,  95 
(1894). 

"Where  previous  to  the  suit  there  has  been  such  a  sale  or 
conveyance,  with  notice  to  the  purchaser  of  threatened  or 
impending  htigation,  the  purchaser  should  be  made  a  party 
defendant,  and  such  sale  or  conveyance  and  the  fact  of 
notice  should  be  stated  in  the  bill.  If  such  sale  or  convey- 
ance be  to  a  hona  fide  purchaser,  without  notice  and  for 
value,  the  remedy  is  by  an  action  at  law  against  the  party 
thus  disposing  of  the  subject-matter  of  the  suit. 

§  5439.    Re-execution. 

Where  a  document  has  been  lost  or  accidentally  de- 
stroyed, re-execution  may  be  decreed. 
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A  deed  which  is  a  valuable  link  in  a  title  may  be  lost  or 
destroyed,  and  the  jurisdiction  of  a  court  of  equity  to 
decree  a  re-execution  of  the  deed  is  unquestionable.  Cum- 
mings  v.  Coe,  10  Cal.,  630  (1858). 

In  invoking  this  remedy  the  plaintiff  must  show  he  has 
not  been  guilty  of  carelessness  or  negligence. 

§  5440.    When  Re-delivery  Ordered. 

Where  a  case  is  not  made  out  justifying  a  decree  for 
rescission  and  cancellation,  and  yet  sufficient  is  proved 
showing  an  insuperable  obstacle  to  a  decree  of  specific  per- 
formance, and  deeds  and  muniments  of  title  are  in  the  pos- 
session of  defendants,  the  court  will  order  their  re-delivery. 
Graham  v  Pancoast,  30  Pa.  St.,  89  (1858). 

§  5441.    Reformation. 

In  many  cases  of  mistake  the  plaintiff  may  wish  a  re- 
scission. But  instances  may  arise  in  which  he  simply 
desires  to  have  the  instrument  corrected  so  as  to  express 
the  truth.  Thus  if  a  settlement  be  made  in  the  very  words 
of  the  articles,  yet  if  the  legal  effect  of  those  words  is  not 
according  to  the  intention,  the  settlement  will  be  re-formed. 
See  cases  cited,  White  and  Tudor's  Leading  Cases  in 
Equity,  Vol.  I.,  p.  1 ;  notes  to  Lord  Glenorchy  v.  Bosville, 
Cases  Temp.  Talbot,  3  (1Y33). 

Eeformation  is  an  important  remedy.  Where  an 
instrument  has  not  been  drawn  to  express  the  true  intent 
of  the  parties,  but  the  plaintiff  does  not  wish  to  set  it 
aside,  since  he  may  thus  be  deprived  of  the  advantages  of 
his  contract,  reformation  will  be  granted. 

§  5442.    Reformation  according  to  Intention. 

Equity  will  so  reform  a  written  contract  in  cases  of 
fraud  or  mistake  that  it  shall  conform  to  the  intention  of 
the  parties.  Hamilton  v.  Asslin,  11  S.  &  E.,  448  (1826)  ; 
Ootver  V.    Sterner,    2   Wharton,    T5    (1837)  ;  Chalfant  v. 
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Williams,  35  Pa.  St.,  212  (1860)  ;  Huss  v.  Morris,  63  Pa. 
,St.,  36Y  (1869)  ;  Gump's  Appeal,  65  Pa.  St.,  478  (18Y0). 

§  5443.    What  must  be  Shown  to  Reform. 

But  the  provisions  of  a  written  instrument  will  not  be 
disturbed  for  the  purpose  of  reforming  it  unless  it  be 
shown — 

(a)  That  the  instrument  does  not  express  the  true  in- 
tent of  the  parties. 

(6)  That  the  failure  of  the  instrument  to  express  such 
intent  arose  from  oversight  or  mistake  in  drafting  it. 

(c)  That  such  mistake  was  mutual.  It  must  appear 
that  both  parties  have  performed  that  which  neither  in- 
tended to  do.  Where  the  mistake  was  not  mutual  but  one 
party  knew  of  the  mistake  of  the  other,  it  must  be  shown 
to  be  inequitable  to  permit  him  to  benefit  thereby. 

{d)  The  mistake  must  be  clearly  and  satisfactorilj 
proved.  The  evidence  must  be  precise  and  indubitable. 
Tet  relief  will  not  be  denied  because  there  is  a  conflict  in 
the  evidence. 

§  5444.    Relief  will  only  be  Granted   where   the   Mistake   is 
Established  by  Clear  Proof. 

Thus  in  WoollamY.  Hearn,  T  Ves.,  211  (1802),  it  was 
held,  That  though  a  defendant  resisting  specific  perform- 
ance may  go  into  parol  evidence  to  show  that  by  fraud  the 
written  agreement  does  not  express  the  real  terms,  a 
plaintiff  cannot  do  so  for  the  purpose  of  obtaining  a  spe- 
cific performance  with  a  variation.  In  that  case  the  plaint- 
iff sought  to  change  the  rent  named  in  the  lease  from 
£73,  10s.  to  £60,  upon  the  allegation  of  mistake,  but  Sir 
William  Grant  dismissed  the  bill.  See  other  cases  cited, 
as  note  to  Woollam  v.  Hearn,  White  &  Tudor's  Lead- 
ing Cas.  in  Equity  (6th  English  Edition),  Vol.  II.,  p.  517. 

Where  the  evidence  is  clear  that  the  bond  was  to  have 
been  several  as  well  as  joint,  it  may  by  reformed  even  as 
against  a  surety.  Olmsted  v.  Olmsted,  38  Conn.,  318 
>(187l).     See  Moser  v.  Libenguth  2  Eawle,  428  (1830). 
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g  5445.    Mistake  may  be  Shown  by  Parol. 

It  is  well  settled  that  a  mistake  in  preparing  a  deed  or 
other  writing  may  be  shown  by  parol.  Huss  v.  Morris,  63 
Pa.  St.,  367  (1869). 

§  5446.    Not  Necessary  to  Prove  Actual  Fraudulent  Intent. 

All  the  cases  show  that  to  pave  the  way  for  the  recep- 
tion of  oral  declarations,  it  is  not  necessary  to  prove  a  party 
was  actuated  by  a  fraudulent  intention  at  the  time  of  the 
execution  of  the  writing.  His  original  object  may  have 
been  perfectly  honest  and  upright  ;  but  if  to  procure  an  un- 
fair advantage  to  himself  he  subsequently  deny  the  parol 
-qualification  of  the  written  contract,  it  is  such  a  fraud  as 
will  under  the  rules  operate  to  let  in  evidence  of  the  real 
intent  and  final  conclusion  of  the  contractors.  Bell,  J.,  in 
Renshaiv  v.  Oans,  7  Pa.  St.,  119  (1817). 

ij  5447.    Evidence   must   be    Clear   and   Refer  to  the  Time  of 
Execution. 

The  evidence  must  be  clear,  precise  and  indubitable,  and 
jQust  refer  to  what  took  place  at  the  time  of  the  execution 
of  the  instrument.  Stine  v.  Sherk,  1  W.  &  S.,  195  (ISl-l)  ; 
Schettiger  v.  Hopple,  3  Grant,  54  (1856)  ;  EdmoniVs  Ap- 
peal, 59  Pa.  St.,  220  (1868)  ;  Stewart's  Appeal,  78  Pa.  St., 
88(1875);  Geddes'  Appeal,  80  Pa.  St.,  442  (1876);  Cum- 
mins V.  Hurlhutt,  92  Pa.  St.,  165  (1879);  Bierer's  Appeal, 
Id.,  265  (1879)  ;  Campbell  v.  Patterson,  95  Pa.  St.,  447 
(1880) ;  Bowand  v.  Finney,  96  Pa.  St.,  192(1880) ;  Stewarfs 
Appeal,  98  Pa.  St.,  377  (1881)  ;  Richard's  Appeal,  100  Pa. 
.St.,  52  (1882). 

The  testimony  must  be  credible  and  of  such  weight  and 
directness  as  to  make  out  the  facts  alleged  beyond  a 
reasonable  doubt.  Breneiser  v.  Davis,  141  Pa.  St.,  85 
<1891) ;  Beed  v.  Horn,  143  Pa.  St.,  337  (1891) ;  Bank  v. 
Hartman,14:7Fsi.  St.,  558  (1892). 

§  5448.    When    Equity    will     not     Beform— Signing    without 
Reading. 

Signing  a  paper  upon  a  mere  representation  without 
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reading  it  is  no  cause  for  reforming  an  instrument  on  the 
ground  of  mistake.  Drechman  v.  Lauer,  10  W.  N.,  53& 
(1881) ;  Glenn  v.  Statler,  42  Iowa,  107  (1876).  See  Snyder 
V.  Ives,  Id.,  157  (1875) ;  Mayer  v.  New  York,  63  N.  Y.,  455 
(1875) ;  See  Bank  v.  Telephone  Co.,  150  Pa.  St.,  36 
(1892). 

§  5449.    Supine  Negligence— Mistake  as  to  Legal  Effect. 

An  instrument  will  not  be  reformed  where  the  mistake 
was  the  result  of  supine  negligence.  Ins.  Co.  v.  Swank, 
102  Pa.  St.,  17  (1882). 

A  contract  will  not  be  reformed  on  the  ground  of  a 
mistake  as  to  its  legal  operation.  Ins.  Co.  v.  Canal  Co., 
Brightly's  Eep..  48  (1843) ;  Zentmyer  v.  Mittower,  5  Pa. 
St.,  403  (1847)  ;   Liggett  v.  SMra,  33  W.  N.,  553  (1894). 

§  5450.    When  an  Absolute  Conveyance  is  Made   although  a 
Mortgage  was  only  Intended  to  be  Given. 

Many  cases  have  arisen,  of  which  Beitenbaugh  v.  Lud- 
wick,  31  Pa.  St.,  131  (1858)  ;  Sweetzer's  Appeal,  71  Pa.  St., 
264(1872) ;  Hartley's  Appeal,  103  Pa.  St.,  25(1883) ;  Logue's 
Appeal,  104  Pa.  St.,  136  (1883)  ;  Pancake  v.  Cauffman,  114 
Pa.  St.,  113  (1886)  ;  Reeder  v.  Trullinger,  151  Pa.  St.,  287 
(1892)  ;  Lance's  Appeal,  112  Pa.  St.,  456  (1886),  were' types. 
The  Act  of  June  8,  1881  (P.  L.,  84),  disposes  of  many  future 
contests.     It  provides  : 

That  no  defeasance  to  any  deed  for  real  estate,  regular  and  absolute' 
upon  its  face,  made  after  the  passage  of  this  act,  shall  have  the  efiect  of 
reducing  it  to  a  mortgage,  unless  the  said  defeasance  is  made  at  the  time 
the  deed  is  made,  and  is  in  writing,  signed,  sealed,  acknowledged  and 
delivered  by  the  grantee  in  the  deed,  to  the  grantor,  and  is  recorded  in  the 
ofHce  for  the  recording  of  deeds  and  mortgages  in  the  county  wherein  the 
said  lands  are  situated,  within  sixty  days  from  the  execution  thereof  ;  and 
such  defeasances  shall  be  recorded  and  indexed  as  mortgages  by  the 
recorder. 

Since  the  passage  of  this  act  a  written  defeasance  signed 
by  the  grantee,  but  not  acknowledged  or  recorded,  will  not 
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be  admitted  in  an  action  of  ejectment  to  convert  a  deed  ab- 
solute on  its  face  into  a  mortgage,  though  contemporaneous 
with  the  execution  and  delivery  of  the  deed.  SanJcey  v. 
Hawley,  118  Pa.  St.,  30  (1888).  In  Molly  v.  Uhich,  133 
Pa.  St.,  41  (1890),  it  was  held,  That  the  plaintiff  could  not 
recover  damages  for  breach  of  a  parol  contract  to  convey 
land,  it  appearing  that  such  contract  was  hvA  a  parol  de- 
feasance of  an  absolute  deed  for  such  land  from  plaintiff  to 
defendant.  In  IFuller  v.  Trust  Co.,  15Y  Pa.  St.,  646  (1893), 
a  bill  which  attempted  to  convert  an  absolute  deed  into  a 
mortgage,  through  a  parol  defeasance,  was  dismissed. 
The  act  was  held  to  be  constitutional. 

§5451.    Deed  cannot  be  Reformed  against  Infants  by  Default, 
nor  on  Answer  of  Guardian  Ad  Litem. 

Equity  will  not  reform  a  deed,  as  against  infants,  by  a 
decree  pro  confesso,  nor  upon  the  merely  formal  anijVi^er  of 
a  guardian  ad  litem.     Rogers  v.  Smith,  4  Pa.  St.,  93  (1846). 

§  5452.    There  m.ust  be  Preponderance  of  Proof. 

Equity  will  not  reform  a  written  instrument  upon  oath 
against  oath  merely,  or  on  the  oath  of  a  single  witness 
against  the  sworn  answer  of  defendant.  Gehres  v.  Craw- 
ford, 9Atl.,  608(1887);  Buggery.  Cresswell,  12  Atl.,  829 
(1888)  ;  Diclc  v.  Ireland,  130  Pa.  St.,  299  (1889)  ;  Bank  v. 
Thompson,  144  Pa.  St.,  393  (1891). 

§  5453.    When  Damages  may  be  Awarded,  though  the  Bill  bo 
Dismissed. 

In  Masson's  Appeal,  70  Pa.  St.,  26  (1871),  parties  agreed 
to  erect  a  party  wall,  but  one  refused  afterwards  to  do  so,  and 
the  other  erected  the  whole  wall.  The  first  party  proceeded 
to  use  the  party  wall  in  building,  notwithstanding  his  re- 
fusal, and  a  bill  for  an  injunction  was  filed.  It  was  held. 
The  court  had  power  to  ascertain  and  award  compensation. 

It  is  well   settled  as  a  general  principle  that  where  a 
court  of  equity  has  obtained  jurisdiction  for  one  purpose, 
it  miy  retain  it  generally  for  relief. 
15 
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The  course  is  to  sustain  a  bill  for  the  purpose  of  injunc- 
tion, connecting  it  with  an  account,  and  not  to  compel  the 
plaintiff  to  go  into  a  court  of  law  for  damages.  Thomas  v. 
Oakley,  18  Ves.  Jr.,  184  (1811). 

To  prevent  multiplicity  of  suits  the  court  will  decree  an 
account  of  damages  done  at  the  time  the  injunction  is 
granted,  and  proceed  to  make  a  complete  decree  so  as  to 
settle  the  entire  controversy  between  the  parties.  This 
principle  was  asserted  and  applied  in  Souder's  Appeal,  57 
Pa.  St.,  498  (1868) ;  Nagle  v.  Newton,  22  Grattan  (Va.), 
8U  (1872)  ;  Coleman's  Appeal,  75  Pa.  St.,  441  (1874)  ;  Alli- 
son's Appeal,  77  Pa.  St.,  221  (1874) ;  Head  v.  Meloney,  111 
Pa.  St.,  102  (1885). 

§  5454.    Where  there  is  no  Case  for  Equitable  Relief 

the  bill  cannot  be  retained  to  recover  damages.     Dakin  v. 
Union  Pac.  By.  Co.,  5  Fed.  Eep.,  665  (1880). 

§  5455.    Directions  for  Drawing  Bill  Praying  Relief  from  Ac- 
cident or  Mistake. 

Secure  full  statement  from  client,  and,  if  possible,  ex- 
amine his  witnesses.  Comparing  the  facts  carefully  with 
the  decisions,  will  develop  the  presence  or  absence  of  a  case. 
In  the  light  of  these  details,  draft  the  bill  exhibiting  the 
whole  history  of  the  complaint. 

§  5456.    Form  of  Bill  in  Case  of  Accident  or  Mistake. 

A  form  for  such  a  bill  can  only  profess  to  give  the  out- 
lines applicable  to  the  case.     The  facts  always  differ. 

Title  of  the  Court. 

In  the  Circuit  Couet  op  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  in  Equity. 

If  in  a  State  court  : 

In  the  Court  of  Common  Pleas,  No.       .  of  the  County 
OF  ,  IN  Equity. 
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Address   to  the   Court, 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania. 

If  in  a  state  court  : 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas,  No.         ,  of 
the  County  of 

Where  there  is  a  Chancellor,  the  bill  is  addressed  to  him, 
stating  his  title. 

It  is  amusing  to  read  the  address  in  England  one 
hundred  and  fifty  years  ago  : 

To  the  Right  Honorable  Philip  Lord  Hardwiche,   Baron  of  Hardwicke, 
Lord  High  Chancellor  of  Great  Britain. 

Names  of  Parties,    Residences,   etc. 

W.  B. ,  of  Marion,  Indiana,  and  a  citizen  of  the  State  of  Indiana,  brings 
this  his  bill  against  the  N,  Company  of  York,  Pennsylvania,  a  corporation 
created  by  the  laws  of  the  State  of  Pennsylvania,  and  having  its  principal 
place  of  business  in  York,  in  the  State  of  Pennsylvania. 

The  averment  of  citizenship  is  necessary  to  give  the 
United  States  court  jurisdiction. 

The  residences  should  always  be  stated. 

Stating  Part  of  the  Bill. 
The  following  facts  are  only  given  as  a  guide  : 

Your  orator  avers  that  he  is  the  patentee  and  original  inventor  of  a 
useful  and  novel  invention,  for  which  a  patent  was  duly  and  legally  issued 
to  him  by  the  United  States,  through  its  proper  officers,  which  patent  is 
dated  ,  and  numbered  ,  and  was  on  said  date  duly  recorded 

in  the  patent  office  in  Washington,  D.  C.    (Here  describe  the  invention,  etc.) 

That  afterwards  (date),  the  defendant  desired  to  purchase  from 
plaintiff  his  title  to  and  right  in  said  patent  No.  ,  as  patented  for 

the  territory  covered  by  the  County  of  and  State  of  ,  and  so 

informed  your  orator  ;  thereupon  negotiations  were  opened  concerning  the 
purchase  by  the  defendant  of  the  right  to  said  patent  in  and  for  said  County 
of  as  aforesaid,  and  the  negotiations  between  your  orator  and  the 

defendant  related  wholly  and  exclusively  to  the  right  and  territory  afore- 
said, that  is  to  say,  the  right  in  and  to  said  County  of  ,  State  of 
Your  orator  did  not  negotiate  concerning  any  other  territory  or 


228  ACCIDENT,   MISTAKE   OR   FRAUD. 

right,  nor  did  the  defendant  offer  or  propose  to  purchase  any  other  territory 
or  right.  Your  orator  agreed  to  sell  and  only  intended  to  sell  to  the  de- 
fendant his  title  and  interest  under  said  patent  No.  ,  in  and  to  the 
said  County  of  .  He  did  not  sell  or  agree  to  sell  to  defendant  any 
right  whatsoever  in  any  other  territory  covered  by  said  patent.  The  de- 
fendant agreed  to  pay  for  the  right  to  said  county  the  sum  of  dollars,, 
and  the  sum  so  agreed  to  be  paid  by  defendant  was  only  for  the  right  in 
and  to  the  said  County  of 

That  the  terms  of  the  agreement  between  the  plaintiff  and  the  defendant 
were  fully  and  finally  fixed  and  settled  upon  by  the  parties  and  related 
solely  and  exclusively  to  the  right  in  and  to  the  said  County  of  .     The 

plaintiff  agreed  to  sell  and  the  defendant  to  buy  the  right  in  and  to  said 
county,  for  which  it  was  to  pay  the  plaintiff  as  aforesaid  the  sum  of 
dollars.     That  the  defendant  well  knowing  the  terms  of  said  contract,  and 
well  knowing  that  the  right  the  plaintiff  agreed  to  sell  and  the  right  that  it 
had  agreed  to  buy  was  as  aforesaid,  viz. :  a  right  to  said  County  of  , 

undertook  to  put  in  ivriting  a  deed  or  conveyance  which  should  assign^ 
transfer  and  convey  to  the  defendant  the  right  to  the  said  County  of  , 

but  defendant,  instead  of  so  writing  the  deed  of  ccmveyance  as  to  express 
the  contract  between  the  parties,  did  so  write  the  same  as  to  make  it  a  deed 
and  conveyance  of  the  right  for  the  whole  United  States,  thereby  assigning 
and  transferring  all  the  rights  of  the  plaintiff  to  the  defendant.  That  in  so 
writing  the  said  deed  or  conveyance  the  defendant  by  mistake  caused  the 
said  deed  or  conveyance  to  include  and  embrace  the  whole  right  and  in- 
terest of  the  said  plaintiff  in,  to  and  under  his  said  patent,  whereas  it  was 
the  intention  of  both  parties  as  fully  expressed  and  manifested  in  their 
negotiations  and  in  their  agreement  that  only  the  right  to  the  said  County  of 

should  be  included  in  or  covered  by  the  said  deed  or  conveyance. 
Tliat  the  plaintiff  signed  the  instrument  prepared  by  the  defendant  as  afore- 
said as  a  deed  or  conveyance  assigning  and  transferring  the  County  of 

and  no  other  right  whatsoever  to  the  defendant,  and  received  no 
other  or  greater  consideration  whatsoever  for  the  rights  assigned  and  trans- 
ferred. That  at  the  time  the  said  instrument  was  so  signed  by  your  orator 
as  aforesaid  the  value  of  his  riglit  and  interest  in  and  to  the  said  patent 
was  very  great,  to  wit,  more  than  dollars,  and  it  is  now  of  that 

value.  That  the  defendant  was  at  the  time  aforesaid  well  acquainted  with 
the  value  and  utility  of  your  orator's  invention  ;  it  was  engaged  in  a  busi- 
ness requiring  the  use  of  such  inventions  ;  and  had  endeavored  to  use  other 
inventions  of  a  somewhat  similar  kind,  but  had  been  prevented  therefrom 
by  the  Company,  a  corporation   existing  under  the  laws  of  Ohio, 

v.'hose  patents  it,  the  defendant,  had  infringed,  and  the  defendant  tlien 
knew  that  the  patent  of  the  plaintiff  had  been  upheld  and  sustained  in  suits 
brought  against  said  Company.     That  at  no  time  did  the  plaintiff 

sell  or  the  defendant  buy  any  other  right  in  and  to  said  patent  save  only  the 
right  to  tlie  said  County.     That  neither  on  said  ,  when  said  in- 

strument was  signed,norat  any  timeprior  thereto  did  the  plaintiff  offer  to  sell 
to  defendant  any  other  right  than  that  above  mentioned,  nor  did  the  defend- 
ant offer  or  propose  to  buy  any  other  right,  nor  was  there  at  any  time  any 
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agreement  whatsoever  for  the  sale  or  transfer  of  any  other  right.  Tlie  de- 
fendant was  not  on  the  said  ,nor  at  any  time,  entitled  to  a  conveyance, 
assignment  or  transfer  of  any  other  right,  and  the  plaintiff  never  agreed  to 
transfer  or  assign  any  other;  the  defendant  never  paid,  promised  or  ex- 
pected to  pay  for  any  other  right.  Your  orator  avers  that  it  was  by  mutual 
mistake  of  the  parties  that  said  instrument  was  so  written  as  to  assign  or 
transfer  all  the  right  of  the  orator  under  his  patent,  and  that  he  did  not  in- 
tend at  any  time  to  make  such  a  transfer  or  assignment  and  'the  defendant 
did  not  intend  that  such  assignment  or  transfer  should  be  made,  but  both 
parties  then  and  tliere  meant  and  intended  that  only  a  right  in  and  to  said 
County  of              should  be  assigned  and  transfen-ed. 

Your  orator  further  shows  that  the  defendant  after  the  signing  of  said 
instrument  aforesaid,  for  the  purpose  of  assigning  and  transfeiTing  to  it  the 
right  to  said  County  of  ,  took  the  said  instrument  into  its  possession 

and  it  has  now  possession  thereof.  That  since  the  said  instrument  was  so 
signed  the  defendant  has  had  continuous  possession  thereof  and  the  plaintiff 
has  not  seen  the  same.  That  the  defendant  did  not  make  any  claim  to  any- 
other  right  under  said  contract  or  said  instrument  save  in  and  to  the  said 
County  of  ,  but  on  the  contrary,  after  the  execution  of  said  instru- 

ment, the  defendant  proposed  to  buy  from  the  plaintiff  other  rights  and  in- 
terests in  and  to  his  said  patent  and  invention  which  the  plaintiff  declined 
to  sell.  That  the  plaintiff  was  wholly  ignorant  that  the  defendant  claimed 
any  right  to  said  patent  except  the  right  to  said  County,  until  the 

,  and  on  that  day  learned  for  the  first  time  that  the  defendant 
claimed  and  asserted  that  said  instrument,  so  executed  on  the  day  of 

,  conveyed  and  transferred  to  it  all  of  the  rights  of  your  orator  under 
his  patent  aforesaid.  That  the  defendant  well  knew  that  it  did  not  acquire 
all  the  rights  of  your  orator,  and  well  knew  that  said  instrument  was  not 
intended  to  convey  such  rights,  but  was  mtended  to  convey  a  right  to  the 
County  of  ,  and  no  other  right. 

Your  orator  further  shows  that  he  never  executed,  agreed  or  undertook 
to  execute  any  other  instrument  to  the  defendant  except  the  aforesaid  in- 
strument, executed  on  the  day  of  as  aforesaid  ;  the  defend- 
jiiit  caused  said  instrument  to  be  recorded  in  the  patent  ofRce  at  the  City 
ol  Washington,  on  the  day  of  ,  yet  the  defendant,  well 
liiiowing  your  orator's  rights  in  the  premises,  and  well  knowing  that  it  has 
no  other  right  save  the  right  to  the  County  of  ,  has  falsely  given  out 
and  asserted  that  it  is  the  sole  and  exclusive  owner  of  all  rights  under  said 
patent  No.  .  That  the  defendant  in  so  giving  out  and  asserting 
that  it  owns  and  possesses  said  rights  is  fraudulently  and  unconscionably 
endeavoring  to  profit  by  the  mistake  in  reducing  the  contract  between  it 
and  your  orator  to  writing,  and  has  thereby  greatly  injured  your  orator. 
That  the  said  defendant  under  and  pursuant  to  its  false  and  fraudulent 
claim  aforesaid  has  sold  and  has  offered  for  sale  rights  and  territory  under 
the  said  patent  so  issued  to  the  plaintiff  as  aforesaid  ;  that  it  sold  such  rights 
and  offered  them  for  sale  with  the  full  knowledge  that  its  claim  was  utterly 
false,  and  that  it  has  no  right  save  and  excepting  only  a  right  to  the  said 
County  of 
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Your  orator  further  shows  that  upon  discovering  the  mistake  in  said, 
instrument  of  writing  executed  on  the  day  of  ,  he  requested 

the  defendant  to  correct  said  mistake,  but  it  wrongfully  refused  so  to  do, 
and  persists  in  its  false  and  fraudulent  claim  that  the  said  instrument  as- 
signed and  transferred  to  it  all  the  rights  of  your  orator  in  said  patent  No. 
.  Your  orator  shows  that  the  defendant,  pursuant  to  its  fraudulent, 
design  and  purpose  of  injuring  your  orator,  does  deny  that  he,  your  orator, 
is  the  owner  of  the  said  patent  and  possessed  of  any  right  there- 

under ;  that  by  reason  of  the  false  and  fraudulent  apts  of  the  defendant  as 
aforesaid  your  orator  is  prevented  from  selling  or  disjjosing  of  rights  or 
territory  under  his  said  pateilt ;  that  he  has  already  suffered  great  injury 
and  will  in  the  future  suffer  great  and  irreparable  injury  by  reason  of  de- 
fendant's fraudulent  acts  as  aforesaid,  which  prevent  your  orator  from 
making  sales  and  disposing  of  territory  and  rights  under  said  patent,  unless 
defendant  is  restrained  and  enjoined  from  asserting  or  claiming  that  it 
owns  any  right  or  interest  in  or  under  said  patent  except  the  right,  as  afore- 
said, to  the  said  County  of  .  That  the  claim  of  the  defendant  based 
upon  said  deed,  of  which  it  has  possession  as  aforesaid,  is  a  cloud  upon  the- 
title  of  your  orator  to  his  said  patent,  and  greatly  impairs  the  value  thereof, 
inasmuch  as  it  prevents  your  orator  from  selling  rights  or  territory.  That 
the  relative  position  of  the  parties  hereto  is  the  same  at  the  filing  of  this 
bill  as  when  said  Instrument  was  executed. 

To  the  end  that  your  orator  may  obtain  the  relief  to  which  he  is  justly 
entitled  in  the  premises,  he  now  prays  the  court  to  grant  him  due  process, 
of  subpoena  directed  to  the  said  Company,   of  ,  defendant 

hereinbefore  named,  requiring  and  commanding  it  to  appear  herein  and 
answer,  but  not  under  oath,  verification  being  waived,  the  several  allegations 
in  this  your  orator's  biU  contained. 

And  your  orator  further  prays  that  the  mistake  in  said  instrument 
executed  be  corrected,  that  said  instrument  be  so  reformed  as  to. 

assign  and  transfer  to  the  defendant  a  right  in  and  to  said  Count}^  of  , 

that  the  defendant  be  forever  restrained  and  enjoined  from  setting  up  any 
claim  to  the  said  patent  No.  save  in  and  to  the  aforesaid  County 

of  ,  that  it  be  pending  this  bill  especially,  and  on  final  hearing  that 

it  be  perpetually,  restrained  and  enjoined  from  denying  the  title  or  right  of 
your  orator  in  or  to  his  said  patent,  so  that  your  orator's  title  to  his  patent 
be  quieted  and  confirmed  in  him,  that  the  defendant  be  enjoined  and  re- 
strained from  asserting  that  it  has  any  deed,  conveyance  or  assignment 
from  your  orator  for  his  patent,  aud  that  it  be  required  to  deliver  up  for 
cancellation  the  said  deed  in  its  possession  as  aforesaid,  and  that  the  record 
of  said  deed  be  declared  to  be  void. 

And  your  orator  asks  such  other  and  further  relief  as  may  be  equitable 
and  proper. 

(Affidavit  of  plaintiff.)  (Signature  of  counsel,) 

Pro  Plaintiff. 

The  Prayer  for  Subpoena. 
This  has  not  been  abolished  in  the  United  States  courts 
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as  in  Pennsylvania  courts.  In  the  State  courts  that  prayer 
should  be  omitted. 

Waiver  by  Plaintiff  of  Defendant's  Oath  to  the  Answer. 

This  waiver  in  the  above  form  is  introduced  to  relieve 
the  plaintiff  from  the  necessity  of  overcoming  a  sworn  an- 
swer by  two  witnesses,  or  by  one  witness  and  corroborating 
circumstances  equivalent  to  a  second  witness. 

Paragraphs  to  be  Numbered. 

The  rule  of  the  Pennsylvania  courts  requires  that  all 
paragraphs  be  numbered. 

§  5457.    Form  of  Bill  in  Equity  for  Rescission  and  Cancella- 
tion on  Ground  of  Fraud. 

In  the  Court  of  Common  Pleas,  No.        ,  of  Philadblahia  County. 
In  Equity.  Term,  1893.     No. 

Between  A.  F.,  Plaintiff,  and  M.,  Defendant. 
To  the  Honorable  the  Judges  of  the  said  Court : 

A.  F.,  the  plaintiff,  brings  this  her  bUl  of  complaint  against  M.,  the  de- 
fendant herein  : 

And  thereupon  the  plaintiflf  complains  and  says  : 

First.— Thsit  on  or  about  the  day  of  1891,  F.,  S.    and  C. 

were  incorporated  as  the  W.  H.  F.  Company,  in  accordance  with  the  pro- 
visions of  the  Act  of  the  Legislature  entitled  "  ,''  approved 
,and  its  supplements  thereto. 

The  business  of  said  company  was  the  manufacture  of  manilla  for  roof- 
ing, siding,  ceiling  and  sheathing  of  buildings,  and  seUing  and  disposing  of 
the  same,  and  the  development  of  paper  composed  of  manilla  stock. 

Second. — That  subsequent  to  the  incorporation  of  the  said  W.  H.  F. 
Company,  and  previous  to  the  day  of  January  1893,  the  said  defend- 

ant M.  became  a  stockholder  in  the  said  corporation  and  a  member  of  its 
board  of  directors. 

Tliird. — That  on  or  about  the  day  of  January  1893,  the  said  cor- 

poration entered  into  an  agreement  with  the  said  M.,  whereby  the  said  M. 
undertook  for  a  salary  of  three  thousand  dollars  per  year  to  "  cash  all  the 
bills  receivable"  of  the  said  company  to  the  extent  of  twenty-five  thousand 
dollars.  A  copy  of  said  agreement  is  hereto  attached  and  made  part  hereof 
marked  "Exhibit  A." 
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Fourth.— That  on  a  subsequent  date,  to  wit,  during  the  month  of  May 
1893,  an  agreement  was  made  between  the  W.  H.  F.  Company  and  M. ,  where- 
in it  was  stipulated  that  the  said  M.,  in  consideration  of  brokerage  commis- 
sions and  interest  to  be  paid  to  him  by  the  said  company  in  lieu  of  the  salary 
of  three  thousand  dollars,  was  to  cash  the  "bills  receivable"  of  the  said 
company  to  the  amount  of  twenty-five  thousand  dollars  during  said  year, 
provided  the  said  commissions  and  interest  were  not  less  than  three  thousand 
dollars  during  the  year  immediately  following,  and  if  said  commissions  were 
less  than  said  sum,  then  the  said  W.  H.  F.  Company  was  to  pay  the  said 
defendant  the  balance  necessary  to  make  up  the  said  sum  of  three  thousand 
dollars,  and  it  was  further  stipulated  between  the  said  M.  and  S.  and  F. 
that  the  said  S.  and  F.  should  endorse  all  "  bills  receivable"  of  the  said 
company  for  the  accommodation  of  the  said  M. 

And  your  oratrix  charges  that  the  said  agreement  is  now  in  the  posses- 
sion of  the  said  defendant,  and  that  she  is  informed  and  believes  and  there- 
fore avers  that  said  agreement  was  abstracted  during  the  latter  part  of 
1893,  by  the  said  defendant,  when  he  broke  open  the  private  locked 
drawer  of  F.,  at  the  place  of  business  of  the  W.  H.  F.  Company,  at  Nos. 
,  while  tlie  said  F.  was  confined  in  the  Pennsylvania  hospital  for 
the  insane,  resulting  from  his  financial  troubles. 

And  your  oratrix  prays  that  the  said  defendant  may  be  required  to  pro- 
duce the  said  original  agreement. 

Fifth.— That  in  the  month  of  1893,  a  bill  was  i^resented  in  the 

Court  of  Common  Pleas  No.  of  Philadelphia  County  on  behalf  of  the  W. 
J.  P.  Manufacturing  Company,  setting  forth  that  the  indebtedness  of  the 
said  W.  H.  F.  Company  was  greater  than  seventy-two  thousand  dollars, 
and  that  it  had  no  funds  or  credits  to  carry  on  its  business  and  was  insolv- 
ent, and  i^raying  for  the  appointment  of  a  receiver,  and  thereafter,  to  wit, 
during  said  month  of  1892,  the  said  court  appointed  J.  receiver  to 

administer  the  assets  of  the  said  company  for  the  benefit  of  its  creditors. 

Sixth. — That  on  or  about  1893,  the  said  defendant  M.  called 

on  your  oratrix  at  her  then  residence,  ,  and  stated  to  her  that  tlie 

W.  H.  F.  Company  had  endorsed  certain  pi'omissory  notes  amounting  to 
twenty  thousand  dollars,  which  he  had  cashed  in  accordance  with  his  agree- 
ment, and  that  her  husband,  the  said  F. ,  having  also  endorsed  said  notes,  was 
liable  thereon  to  the  said  defendant,  who,  by  reason  of  said  notes  being  worth- 
less, due  to  the  insolvency  of  said  company,  would  suffer  a  heavy  loss.  The 
said  defendant  then  stated  to  your  oratrix  that  her  separate  property  (more 
fully  hereafter  described)  was  liable  for  and  subject  to  the  debts  of  her  said 
husband,  and  thatit  would  certainly  be  swept  from  her  if  she  refused  to 
comply  with  his  (the  defendant's)  demand  to  pay  the  said  indebtedness  of 
the  W.  H.  F.  Company. 

Seventh. — That  your  oratrix  on  said  date  was  seized  in  her  own  demesne 
as  of  fee  and  in  her  own  right  and  title  of  a  three-story  factory  and  prem- 
ises Nosw  ,  and  of  the  lot  and  three-story  dwelling  thereon  erected. 
No.  ,  more  particularly  described  in  "  Exhibit  B,"  which  is  hereto 
attached  and  made  part  of  tliis  bill. 

Eighth. — That  your  oratrix  by  reason  of  the  false  and  fraudulent  state- 
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Clients  and  misrepresentations  of  the  said  defendant,  both  as  to  lier  status 
-and  the  value  of  her  said  properties  and  by  reason  of  his  impoi'tunity  and 
the  weak  and  nervous  condition  of  your  oratrix,  brought  about  by  her  hus- 
band's mental  and  physical  vpeakness  and  wrecked  financial  condition,  and 
without  the  advice  of  counsel  or  a  knowledge  of  the  facts,  on  the  day 

of  1893,  executed  to  the  defendant  a  mortgage  upon  said  properties, 

to  secure  a  certain  bond  given  to  the  said  defendant  by  F.  to  save  harmless 
the  said  defendant  from  loss  by  reason  of  having  cashed  said  "  bills  receiv- 
able "  of  the  "W.  H.  F.  Company,  endorsed  by  the  said  F. 

On  the  same  day  the  defendant  acknowledged  the  receipt  of  said  mort- 
gage and  its  purpose,  in  a  receipt,  a  copy  of  which  is  hereto  attached  and 
made  part  hereof,  marked  "  Exhibit  C." 

Xiufh. — That  upon  defendant's  further  i-epresentations  that  he  was  not 
prof)erly  secured  by  said  mortgage,  and  that  if  your  oratrix  did  not  convey 
■said  property  he  could  and  would  sweep  everything  from  her  and  leave  her 
penniless,  and  because  of  his  constant,  annoying,  persevering  and  importu- 
nate demands,  and  while  your  oratrix  was  in  the  alarmingly  nervous  and  ex- 
citable condition  heretofore  recited,  and  without  understanding  her  position 
or  the  facts  of  the  case  and  her  legal  status,  the  defendant,  with  intent  to 
•defraud  3-our  oratrix  of  her  legal  rights,  procured  from  her  the  execution 
•of  the  agreement  hereto  annexed  and  made  part  hereof  as  "Exhibit  D," 
wherein  it  is  provided  that  she  shall  convey  the  title  to  said  properties  to 
,  said  defendant  because  of  the  indebtedness  of  the  said  F.  upon  said  com- 
mercial paper  as  heretofore  set  forth. 

Tenth. — That  in  accordance  with  the  terms  of  the  said  agreement  your 
oratrix  on  the  day  of  ,  conveyed  to  said  defendant  her  title 

and  right  in  said  premises,  Nos.  and  No. 

Eleventh. — Your  oratrix  charges  that  the  said  properties  were  her  sepa- 
rate property  and  secured  to  her  by  tiie  married  woman's  property  act 

,  approved  ,  and  its  supplements  thereto,  and  that  the  defendant's 

representations  as  to  her  liability  for  her  husband's  debts,  and  that  if  she  re- 
fused to  convey  to  him  he  could  and  would  sweep  all  her  property  away  from 
her  and  subject  her  to  vexatious  suits,  were  false,  untrue  and  fraudulent. 

Twelfth.— Your  oratrix  further  charges  that  the  defendant's  representa- 
tions tliat  her  said  husband  was  liable  by  reason  of  endorsing  said  notes  as 
accommodation  for  the  said  M.,  said  endorsements  having  been  made  with- 
out consideration,  were  false,  untrue  and  fraudulent,  and  being  made  while 
your  oratrix  was  physically  unable  to  consider  or  reject  them,  were  intended 
by  reason  of  her  reliance  on  said  defendant's  statements  as  true,  to  rob  her 
of  her  legal  rights  and  her  title  to  said  property. 

Thirteenth.— That  on  the  day  of  1893,   your    oratrix 

caused  to  be  duly  tendered  to  the  said  M. ,  at  No.  Street,  Philadelphia, 

the  sum  of  dollars,  the  consideration  heretofore  recited  for  said  prop- 

erties, with  lawful  interest  thereon  and  costs,  in  rescission  of  said  contract, 
and  also  a  deed  for  the  conveyance  of  the  said  properties  to  your  oratrix  by 
the  said  defendant,  prepared  and  ready  for  execution.  But  your  oratrix 
avers  the  said  defendant  refused  to  receive  the  said  sum  tendered,  and  re- 
fused to  execute  the  said  deed.     And  your  oratrix,  as  in  duty  bound,  stands 
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ready  at  all  times  to  perform  her  obligation  in  this  behalf,  and  having  ten- 
dered as  aforesaid,  she  brings  said  sum  into  court  to  abide  the  decree  of  your 
honorable  court  in  the  premises. 

And  because  your  oratrix  has  no  adequate  remedy  at  law  she  comes  into- 
your  honorable  court  and  prays  equitable  rehef  as  follows  : 

First. — That  it  be  decreed  that  the  defendant  make  full  discovery  touch- 
ing all  the  matters  and  things  herein  set  forth,  and  that  he  particularly  and 
fully  answer  each  and  all  of  the  averments  of  this  bill. 

Second. — That  the  defendant  be  required  to  state  an  account  of  all  the 
rents  and  income  received  from  said  properties,  and  of  all  taxes,  repairs, 
etc.,  etc.,  paid  on  account  thereof,  and  to  make  disposition  thereof  as  your- 
honorable  court  may  direct. 

Third. — That  the  said  M.,  pending  this  bill,  be  especially,  and  upon  final 
hearing,  perpetually  enjoined  and  restrained  from  disposing  of  any  or  all 
said  real  estate  by  conveyance  or  otherwise,  or  from  encumbering  the  said) 
real  estate,  until  the  further  order  of  your  honorable  court. 

Fourth. — That  the  said  defendant  be  decreed  to  convey  to  your  oratrix 
the  said  premises  upon  payment  to  him  of  dollars,  paid  by  said; 

M.  to  your  oratrix,  in  accordance  with  the  terms  of  the  contract  set  forth, 
in  "  Exhibit  D." 

Fifth. — That  the  said  mortgage  between  F.  and  A.  F.  his  wife,  and  M.,- 
datedthe  day  of  1893,  and  the  deed  from  F.  and  A.  F.  to  the 

said  M.,  dated  the  day  of  1893,  be  declared  null  and  void, 

and  that  the  said  M.  be  ordered  and  decreed  to  surrender  them  for  cancella- 
tion and  to  convey  to  your  oratrix  in  fee  all  the  estate  in  said  deed  contained, 
free  and  unencumbered  from  the  said  mortgage. 

Sixth. — Such  further  and  general  relief  as  to  your  honorable  court  may 
seem  meet  in  the  premises. 

And  your  oratrix  will  ever  pray,  etc.  A.  B., 

(Attach  Exhibits.)  Solicitor  pro  Plaintiff. 

§  5458.    Form  of  Bill  in  Equity  to  Set  Aside  a  Contract  om 
Ground  of  Fraud. 

In  the  Court  of  Common  Pleas,  No.        ,  foe  the  City  and 
County  of  Philadelphia. 
Sitting  in  Equity. 
C.  D.,  1 


I.  K.  and  B.  K.         J 

C.  D. ,  of  the  City  of  New  York,  brings  this  his  bill  of  complaint  against 
I.  K.  and  B.  K.,  of  the  City  of  Philadelphia,  and  thereupon  the  plaintiff 
shows : 

1.  That  on  or  about  the         day  of  ,  the  defendants  in  the  City  of 

New  York  called  upon  and  stated  and  represented  to  the  plaintiff  that  they, 
the  said  defendants,  had  erected  and  built  and  were  the  owners  of  a  very 
large  theatre  and  summer  garden  (location),  in  the  City  of  Philadel- 
phia, upon  which  they  had  expended  one  hundred  and  twenty  tbousand<' 
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dollars,  and  that  the  same  was  built  by  them  upon  lots  which  they,  the  said 
defendants,  held  upon  leases  for  the  term  of  about  five  years. 

That  the  said  defendants  also  stated  to  plaintiff  that  they  had  paid  for 
the  entire  erection  and  completion  of  said  building,  except  only  the  sum  of 
about  fifteen  thousand  dollars,  which  they  desired  to  procure  from  plaintiff. 

That  said  defendants  further  stated  and  represented  to  plaintiff  that 
they  had  then  already  let  to  certain  persons  in  Philadelphia  divers  privi- 
leges for  the  sale  of  refreshments,  etc.,  at  an  aggregate  rental  of  $50,000 
per  annum,  and  tliat  they  then  had  good  and  ample  security  for  the  entire 
amount  of  said  yearly  rent. 

2.  That  the  said  defendants  thereupon  offered  to  sell  unto  plaintiff  one- 
sixth  interest  in  said  building,  etc.,  and  of  the  business  to  be  therein  con- 
ducted, and  of  all  profits  and  advantages  to  be  derived  therefrom,  for  the 
sum  of  fifteen  thousand  dollars  ;  and  said  defendants  then  stated  and  repre- 
sented that  said  sum  of  fifteen  thousand  dollars  would  enable  them  to  pay 
off  all  debts  of  every  description  for  the  completion  of  said  building,  etc., 
and  also  to  put  and  have  the  same  completely  ready,  with  all  decorations, 
scenery,  wardrobe,  actors  and  actresses,  etc.,  for  the  production  of  a  cer- 
tain spectacular  play  known  as 

3.  That  plaintiff  believed  the  statements  and  representations  of  said 
defendants,  so  made  as  aforesaid,  to  be  true,  and  so  believing  the  same  did, 
on  the  faith  thereof,  pay  to  said  defendants,  between  the  said  day  of 

and  the  day  of  ,  the  said  sum  of  fifteen  thousand  dollars, 

and  said  defendants  and  plaintiff  thereupon  entered  into  a  certain  contract 
in  writing,  a  true  copy  whereof,  as  part  hereof,  is  hereunto  annexed, 
marked  "  Exhibit  A." 

4.  That  plaintiff  has  since  ascertained  from  said  defendants,  and  they 
admit  to  plaintiff,  that  the  statements  and  representations  made  by  them  as 
aforesaid,  and  upon  the  strength  whereof  plaintiff  paid  and  advanced  said 
sum  of  fifteen  thousand  dollars,  were,  and  each  and  every  of  said  state- 
ments was  false  and  untrue,  and  said  statements  were  made  for  tlie  pur- 
pose and  with  intent  to  cheat  and  defraud  plaintiff,  and  were  so  untrue  in 
the  following  particulars  : 

Said  defendants  at  that  time  had  not  paid  for  said  building  except  only 
as  to  the  sum  of  fifteen  thousand  dollars,  and  on  tlie  contrary  were  then 
indebted  therefor  to  the  sum  of  upwards  of  forty-five  thousand  dollars. 

Said  defendants  had  not  let  certain  or  any  privileges  at  a  rental  of  fifty 
tlxousand  dollars  per  annum,  nor  had  they  received  security  for  such  a 
rental,  and,  on  the  contrary,  had  only  rented  privileges  to  the  amount  of 
about  fifteen  thousand  dollars  per  annum. 

5.  That  plaintiff  was  induced  to  enter  into  said  contract  by  the  fraudu- 
lent representations  of  said  defendants  as  aforesaid. 

6.  That  the  said  defendants  are  wholly  irresponsible  and  are  indebted  to 
an  amount  exceeding  twenty-five  tliousand  dollars,  as  they  now  inform 
plaintiff,  for  the  completion  of  said  theatre  and  building. 

7.  That  plaintiff  has  demanded  of  said  defendants  a  detailed  statement 
of  all  salaries  claimed  to  have  been  paid  by  them  for  help  in  said  theatre, 
which  they  wrongfully  refuse  to  give. 
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8.  That  the  theatrical  business  in  which  said  defendants  are  engaged 
and  in  which  they  have  wrongfully  and  fraudulently  placed  the  fifteen 
thousand  dollars  belonging  to  plaintifiE  is,  at  best,  extremely  hazardous  and 
uncertain,  and  has  proved  to  defendants  to  be  very  unprofitable.  Upon 
defendants'  statements  made  to  plaintifiE  he  charges  that  said  business  is 
daily  sinking  its  capital  and  is  utterly  insolvent ;  so  that  if  the  defendants 
are  further  permitted  to  carry  on  the  same  all  of  plaintiff's  said  moneys  will 
be  wholly  lost,  and  he  will  be  irreparably  damaged  and  injured. 

9.  Plaintiff  has  requested  of  the  defendants  restitution  of  his  money, 
but  they  have  refused  to  return  the  same  ;  and  they  wrongfully  insist  upon 
■continuing  the  prosecution  of  said  business,  although  they  admit  that  it  is 
losing  money.  And  plaintiff  charges  that  unless  restrained  from  so  doing 
the  defendants  will  continue  said  business  until  all  the  capital  shall  be  ab- 
sorbed and  a  large  amount  of  debt  be  incurred. 

Wherefore  plaintiff  needs  equitable  relief,  and  prays  : 

1.  That  said  contract  of  the  1876  be  canceled   and  set  aside. 

3.  That  a  receiver  be  appointed,  with  the  usual  powers  raid  duties  of 

receivers,  to  take  possession  of  the  entire  assets  of  said  theatre,  scenery, 

wardrobe  and  theatrical  property. 

3.  That  pending  this  bill  the  defendants  and  each  of  tliem  be  specially 
and  thereafter  perpetually  restrained  and  enjoined  from  carrying  on  said 
business  and  from  removing,  pledging,  or  disposing  of  said  property,  or 
any  part  thereof,  and  from  further  continuing  any  business  under  said  con- 
tract. 

4.  That  all  of  said  property  be  sold  under  the  direction  of  this  honor- 
able court,  and  that  out  of  the  proceeds  thereof  your  orator  receive  said 
sum  of  fifteen  thousand  dollars,  with  interest  thereon  from  the 

5.  And  that  he  may  have  such  other  or  further  relief  as  may  seem 
proper,  etc. 

(Signatures  of  counsel,) 

Solicitors  pro  Plaintiff. 
A  copy  of  the  agreement  should  be  attached  as  "Exhibit  A." 

§  5459.    Form  of  Bill  in  Equity  to  Set  Aside  Deeds  Obtained 
by  Fraud. 

In  the  Court  of  Common  Pleas,  No.        ,  for  the  County  of 
Philadelphia. 


E.  E.,  Plaintiff, 

V. 

J.  B.  P.  and  M.  J.  P.,  his  wife, 
Defendants. 


Sitting  in  Equity. 

Term,  18     .     No. 


To  the  Honorable  the  Judges  of  said  Court  : 
The  plaintiff  complains  and  says  : 
I.  That  G.  E. ,  late  of  the  City  of  Philadelphia,  died  on  or  about  the 
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day  of  ,  A.  D.  ,  having  first  made  his  last  will  and  testament, 

dated  the  day  of  ,  A.  D.  ,  which  was  duly  admitted  to 

probate  by  the  register  of  wills  for  the  County  of  Philadelphia  on  the 
day  of  ,  A.  D. 

A  copy  of  said  will  is  hereto  attached,  marked  "  Exliibit  A." 

II.  That,  by  said  will,  the  said  G.  E.  gave  and  devised  to  his  wife,  the 
plaintiff,  all  his  property,  real,  personal  and  mixed,  during  her  life  and  so 
long  as  she  should  remain  a  widow.  And  he  appointed  plaintiff  the  sole 
executrix  of  his  said  will  so  long  as  she  sliould  remain  his  widow. 

That  lettei-s  testamentary  thereon  were  duly  granted  by  said  register 
of  wills  to  plaintiff  on  the  said  day  of  ,  A .  D. 

III.  That  the  said  testator  left  surviving  liim  the  plaintiff  and  five  chil- 
dren, one  of  whom,  M.  J.  E.,  has  since  intermarried  witli  J.  B.  P. 

IV.  That  the  said  G.  E.  died  seized  of  the  following  real  estate  :  (De- 
scribe the  property.) 

Y.  That  T.I.  31.  et  ux. ,  by  indenture  bearing  date  the  day  of  , 

A.  D.  ,  and  recorded  at  Philadelphia  in  Deed  Book  No.        ,  p.        ,  etc. , 

granted  and  conveyed  to  plaintiff  in  fee,  the  remaining  undivided  moiety  or 
half  part  of  the  premises  first  abcA-e  mentioned,  and  also,  (Describe  the 
other  property  of  the  plaintiff.) 

VI.  That  plaintiff  has  remained  tmmarried  since  the  death  of  her- 
said  husband,  and  until  the  day  of  ,  A.  D.  ,  held 
the  property  mentioned  in  paragraplis  IV.  and  V.  of  this  bill,  and  exer- 
cised absolute  control  of  the  same,  receiving  and  collecting  the  rents, 
income  and  profits  thereof.  That  upon  the  said  day  of  , 
A.  D.  ,  the  said  defendant,  ^l.  J.  P. ,  fraudulently  procured  the  exe- 
cution to  her  of  two  alleged  deeds  by  plaintiff,  for  the  said  real  estate  above 
mentioned. 

The  said  alleged  deeds  were  recorded  ,  in  Deed  Book  , 

No.  ,  pp.  ,etc.,  copies  of  which  are  hereto  annexed,  marked 

Exhibits  "B"  and  "  C." 

Plaintiff  is  seventy  years  of  age,  and  was,  at  the  time  of  the  execution 
of  said  alleged  deeds,  totally  blind.  She  was  persuaded  and  induced  by 
the  said  defendant,  M.  J.  P.,  to  go  with  her  to  the  office  of  a  conveyancer, 
and  was  told  to  sign  papers,  which,  she  was  informed,  were  only  powers 
of  attorney  to  her  said  daughter,  M.  J.  P. ,  to  collect  the  rents  and  income' 
of  said  estate. 

The  plaintiff  by  reason  of  her  blindness  was  unable  to  read  the  papers 
so  executed  by  her  and  the  same  were  not  read  to  her,  but  trusting  to  tlie 
representation  made  to  her  that  the  papers  were  but  powers  of  attorney 
authorizing  her  said  daughter  to  collect  said  rents  and  income,  she  signed 
tlie  same,  the  said  M.  J.  P.  agreeing  in  consideration  tliereof  to  clothe 
plaintiff,  pay  her  rent  and  give  her  the  sum  of  $4  per  week  for  her 
support. 

VII.  Plaintiff  received  no  consideration  for  the  execution  of  the  said 
papers,  and  since  the  execution  of  the  same  plaintiff  has  received  only  the 
sura  of  $4  per  week,  which  is  wholly  insufficient  for  her  said  support,  but 
the  said  M.  J.  P.  has  always  failed  and  refused  to  pay  plaintiff's  said  rent. 
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or  to  supply  plaintiff  with  any  clothing  whatever.  Plaintiff  thereupon 
-desired  to  resume  the  control  of  her  said  estate,  and  was  then  for  the  first 
time  informed  that  she  had  executed  deeds  in  fee-simple  for  the  same  to 
the  said  M.  J.  P. 

VIII.  Plaintiff  further  shows  that  the  said  properties,  described  in  said 
Exhibits  "  B  "  and  "  C,"  produce  a  yearly  rental  and  income  of  over  §1,000. 
All  of  which  the  said  M.  J.  P.  retains  to  and  for  her  own  use,  and  refuses 
to  appropriate  the  same  to  the  relief  of  plaintiff,  who  is  in  great  need  and 
•distress. 

IX.  Plaintiff  avers  and  charges  that  the  said  papers  were  procured  by 
means  of  fraud  and  misrepresentation  and  were  wholly  without  considera- 
"tion.    Wherefore  she  needs  equitable  relief  and  prays  : 

1.  That  the  said  alleged  deed,  dated  the  day  of  A.  D. 

,  and  recorded  in  Deed  Book  ,  be  decreed  fraudulent,  void 

and  of  no  effect,  and  that  the  defendants  be  decreed  to  execute  a  recon- 
veyance of  the  real  estate  described  therein  to  plaintiff. 

3.  That  the  said  alleged  deed,  dated  the  day  of  ,  A.  D. 

,  and  recorded  in  Deed  Book  ,  etc. ,  be  decreed  fraudulent, 

void  and  of  no  effect,  and  that  the  defendants  be  decreed  to  execute  a 
reconveyance  of  the  real  estate  described  therein  to  plaintiff. 

3.  That  the  said  defendants  be  enjoined  from  executing  any  transfer 
■or  conveyance  to  third  parties  of  any  of  the  real  estq,te  mentioned  in  said 
:alleged  deed. 

4.  That  if  the  said  defendants  have  already  made  any  transfer  of 
plaintiff's  interest  in  any  portion  of  said  real  estate  for  value,  that  they  may 
be  decreed  to  pay  to  plaintiff  the  amount  of  such  consideration  received  or 
:to  be  received. 

5.  Further  relief. 

(Signatures  of  counsel,) 

Solicitors  for  Plaintiff. 


•City  and  County  op  PniLADELPmA,  ss. : 

E.  E. ,  the  plaintiff  above  named,  having  been  duly  sworn  according  to 
law,  deposes  and  says  that  she  has  heard  the  foregoing  biU  of  complaint 
read  to  her,  and  that  the  facts  therein  set  forth  so  far  as  they  are  stated  of 
her  own  knowledge  are  true,  and  so  far  as  they  are  stated  on  information 
-derived  from  others  she  believes  them  to  be  true. 

Sworn  to  and  subscribed  before  me   \ 

this  day  of  A.  D.  (         E.  E. 

Notary  Public. 
(Attach  Exhibits  "A,"    "  B  "  and  "  C. ") 
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g  5460.    Form  of  Bill  in  Equity  to  Set  Aside  a  Deed  Obtained 
from  an  Old  Person  by  ITndue  Influence— Fraud. 

In  the  Coukt  of  Common  Pleas,  No.        ,  foe  the  City  and 
County  of  Philadelphia. 

Sitting  in  Equity. 

A.  E.  W.,  Plaintiff,  \ 

V.  I  Term,  18     .     No. 

E.  J.  E.,  Defendant.         ) 

The  plaintiff  complains  and  says  : 

I.  That  she  is  the  only  daughter  and  only  living  child  of  M.  W. 
and  A.  his  wife,  late  of  the  City  of  ,  deceased  ;  that  she  was  born 
in  ,  on  the  day  of  ,  A.  D.  ,  and  has  resided 
ever  since  in  the  City  of  Philadelphia. 

II.  That  the  said  M.  W.,  on  the  day  of  ,  signed  an  in- 
strument purporting  to  be  a  deed  of  trust,  which  said  instrument  was 
recorded  on  tlie               day  of               ,   at  Philadelphia,   in   Deed  Book 

,  No.  ,  p.  ,  and  provides,  as  will  be  seen  by  the  copy 

made  part  hereof  and  hereto  attached  marked  "  Exhibit  A,"  inter  alia  as 
follows : 

For  the  consideration  of  one  dollar  the  said  M.  W.  conveys  to  one  E.  J. 
E.  all  the  interest  of  tlie  said  M.  W.  in  the  properties  mentioned  in  said 
instrument  in  trust  during  the  lifetime  of  him,  the  said  M.  W.,  to  collect 
the  rents,  receive  the  incomes,  and  after  paying  taxes  and  repairs,  to  pay 
over  the  said  income  to  said  M.  W.  during  his  life,  and  after  his  decease  to 
collect  rents  and  income,  pay  taxes  and  repairs,  after  which  to  pay  over  to 
A.  E.  W.,  daughter  of  said  M.  W. ,  the  sum  of  five  hundred  dollars  per 
annum  for  her  natural  life,  the  balance  of  the  said  issues,  profits  and 
income  to  be  for  the  said  E.  J.  E.  for  her  own  proper  use,  benefit  and  dis- 
posal, and  from  and  immediately  after  the  decease  of  the  said  A.  E.  W., 
then  to  the  said  E.  J.  E.,  her  heirs  and  assigns  in  fee-simple  forever. 

III.  Plaintiff  avers  and  says  that  at  the  time  the  said  alleged  deed  was 
signed,  the  said  M.  W.  was  in  his  eightieth  year,  a  lunatic,  weak  in  body 
and  mind,  easily  influenced,  and  not  possessed  of  sufficient  mental  capacity 
to  comprehend  the  true  meaning  of  said  instrument  nor  to  understand  the 
effect  of  his  act. 

rV.  Plaintiff  further  avers  and  says  that  the  said  E.  J.  E.  has  acquired 
the  control  and  possession  of  all  the  property  of  the  late  M.  W.,  aggregat- 
ing in  value  some  thousand  dollars,  as  plaintiff  is  credibly  informed. 
That  the  said  M.  W.  departed  this  life  on  the  day  of  ,  and 
since  said  date  the  said  E.  J.  E.  claims  as  her  right  by  virtue  of  said  alleged 
deed  the  whole  of  said  property,  subject  alone  to  the  five  hundred  dollars 
annuity  of  plaintiff.  And  plaintiff  charges  that  at  the  time  said  instru- 
ment was  signed  the  said  E.  J.  E.  had  no  claim,  legal,  equitable  or  moral, 
upon  the  bounty  of  said  M.  W. 

V.  Plaintiff  charges  that  the  said  E.  J.  E.,  together  with  others,  by 
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fraud  and  undue  influence,  and  with  intent  to  cheat  and  defraud  plaintiff  out; 
of  her  just  and  rightful  inheritance,  procured  the  execution  of  said  instru- 
ment, and  now  claims  the  property  therein  mentioned  as  the  fruit  of  such 
fraud. 

Therefore  plaintiff  has  no  adequate  relief  at  law  and  prays  equitable 
relief  as  follows  : 

(a)  That  the  alleged  deed  from  M.  W.  to  E.  J.  E. ,  dated  the  day 

of  ,  be  declared  null  and  void,  and  that  the  said  E.  J.  E.  be  ordered 

and  decreed  to  re-convey  all  the  estate  and  premises  in  said  deed  mentioned 
to  plaintiff  in  fee. 

(6)  That  pending  this  bill  the  said  E.  J.  E.  be  specially  and  thereafter 
perpetually  restrained  from  disposing  of  any  of  the  real  estate  above  men- 
tioned, or  conveying  or  in  any  manner  encumbering  the  same. 

(c)  That  a  receiver  be  appointed  to  take  charge  of  the  property  men- 
tioned herein. 

(d)  That  the  said  E.  J.  E.  be  required  to  state  an  account  of  all  rents  and 
income  received  from  tlie  property  aforesaid,  and  of  all  taxes  and  repairs- 
paid  on  account  thereof,  and  to  dispose  of  the  same  as  the  court  may  direct. 

(e)  Other  and  further  relief. 

(Signatures  of  counsel,) 
Solicitors  for  the  Plaintiff. 


City  of  Philadelphia,    ) 

>   ss.  : 
State  op  ) 

A.  E.  W.,  the  above-named  plaintiff,  being  duly  sworn  according  to  law,, 
doth  depose  and  say  that  the  facts  set  forth  in  the  foregoing  biU  of  com- 
plaint are  just  and  true  so  far  as  the  same  are  stated  from  her  own  knowl- 
edge, and  that  the  facts  stated  on  information  received  from  others  she 
believes  to  be  true. 

Sworn  to  and  subscribed  before  me 
this        day  of  ,  A.  D.  18     . 


(Attach  a  copy  of  the  deed  as  "  Exhibit  A.") 

§  5461.    Praecipe  for  Subpoena. 

Where  the  bill  is  filed  in  the  State  courts,  no  subpoena, 
issues.  (See  Pennsylvania  Equity  Eule  II.).  Of  course, 
in  the  State  court  no  prcecipe  is  filed.  In  the  United  States 
courts  a  prcecipe  is  needed — thus  : 
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"W.  B.,  a  citizen  of  (as  in  the  biU),      I 


V. 


The  N.  Company,  a  corporation        ( 
created,  etc.  (as  in  the  bill).  I 

Sir  :  Issue  subpoena  in  equity  upon  bill  filed,  retble.    see.  leg. 

C.  D., 
Pro  Plaintiff. 
To  Esq.,  (Date.) 

Clerk  of  the  Circuit  Court  of  the  United 
States  for  the  Third  Circuit, 
District  of 

§  i  -^32.     Endorsement  on  Bill  where  no  Praecipe  for  Subpoena 
Filed. 

As  already  remarked,  in  the  State  court  no  subpoena 
issues.  The  bill  is  endorsed  thus  (see  Amendments  to  the 
Pennsylvania  Equity  Rules,  adopted  January  15,  1894) : 

No.        .  Term,  1894. 

In  the  Coxjet  of  Common  Pleas,  No.  of  County. 

In  Equity. 

A. 

V. 

B.  and  C. 

BHjL  of  Complaint. 

To  the  within-named  Defendants  : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be 
entered  for  you  in  the  within-named  court  and  file  your  answer  to  the  within 
bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you,  and  to 
observe  what  the  said  court  shall  direct.  You  are  also  notified  that  if  you 
fail  to  enter  your  appearance  and  file  your  answer  within  fifteen  days,  you 
will  be  liable  to  have  the  biU  taken  pro  confesso,  and  a  decree  made  against 
you  in  your  absence. 

Witness  our  hands  at  ,  this  day  of  ,  one  thousand 

eight  hundred  and  ninety-four. 

(Signatures,) 
Soliators  for  Plaintiff. 


16 


CHAPTER  X. 

BILLS  OP  DISCOVERY. 

§  5463.    Natiire  of  Bills  of  Discovery— Inspection. 

A  bill  of  discovery  is  a  bill  in  equity,  filed  for  the  sole 
purpose  of  obtaining  discovery  to  be  used  in  another  and 
independent  proceeding.  It  differs  from  a  bill  for  relief  in 
that  it  usually  contains  no  prayer  for  relief.  It  may  pray 
that  the  trial  of  the  cause  be  enjoined  until  the  discovery 
sought  can  be  secured. 

The  answer  when  filed  can  be  used  on  the  trial  of  the 
cause  as  the  admission  of  the  party  making  it.  If  so  used, 
the  whole  of  such  answer  must  be  read. 

The  answer,  however,  need  not  be  used  at  all.  The  an- 
swers to  interrogatories  are  included  in  the  above  rule  as  to 
reading  the  answer  to  the  bill. 

The  object  of  the  bill  is  to  obtain  an  answer  under  oath. 
"When  this  is  obtained  the  equity  suit  comes  to  an  end  ; 
there  is  no  hearing  or  decree. 

The  Act  of  1T98,  for  the  production  of  books  and  docu- 
ments at  the  trial,  does  not  affect  the  right  to  discovery 
previous  to  the  trial.  In  Reed  v.  Stevenson,  6  W.  N. ,  174 
(1878),  Thayer,  P.  J.,  said:  "It  is  quite  clear,  however, 
that  the  Act  of  1798  relates  to  the  compulsory  production 
of  books  and  writings  at  the  trial  of  issues  at  law,  and  that 
it  does  not  in  the  least  curtail  or  affect  the  powers  which  a 
court  of  eqixity  possesses  to  compel  the  production  of  books 
and  writings  for  inspection  of  the  opposite  party.  The  dis- 
covery of  facts,  material  to  a  just  determination  of  issues, 
is  a  branch  of  equity  jurisdiction  distinctly  conferred  upon 

the  courts  by  the  Act  of  1836,  and  in  the  exercise  of  that 
242 
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jurisdiction  they  have,  by  the  express  terms  of  that  act, 
'  the  powers  of  a  court  of  chancery.' "  "  The  Act  of  1798," 
says  the  learned  judge  who  deUvered  the  opinion  of  the 
court  in  Cottrell  Y.Warren  (6  Harris,  488),  "was  intended 
to  supply  the  want  of  a  bill  of  discovery,  so  far  as  relates  to 
the  production  of  papers  that  are  pertinent  to  the  issue  to 
be  tried,  but  the  bill  of  discovery  is  in  some  respects  a 
much  better  remedy,  for,  by  means  of  it,  an  opponent  may 
be  called  upon  not  only  to  produce  all  books  and  papers, 
but  to  admit  all  facts  material  to  the  issue." 


§  5464.    Outline  of  Statutes,  Practice,  etc. 

Chapter  XXXIII.,  Vol.  II„  §§  2554^2598  (Brewster's 
Practice),  gives  at  length  the  statutes,  decisions,  forms, 
etc.,  as  to  bills  of  discovery  :  (1)  in  aid  of  a  suit  at  law ; 
(2)  in  aid  of  a  fi.  fa. 

The  following  is  a  list  of  the  headings  of  that  chapter  : 


General  remarks  as  to  bills  of  discovery  in  aid  of    a   suit   at 

law §  2555 

The  Pennsylvania  statutes 3556 

The  PhUadelphia  rule 2557 

The  Supreme  Court  rules  as  to  bills  in  equity 2558 

General  principles  governing  bills  of  discovery 2559 

Directions  as  to  drafting  aU  bills  in  equity,  and  specially  biUs  of 

discovery  in  aid  of  suits  at  law 2560 

The  interrogatories 2561 

Scandal — Impertinence 2562 

Printing  number  of  copies  to  be  served 2563 

If  biU  be  filed  against  a  corporation 2564 

Time  within  which  a  bUl  of  discovery  should  be  filed 2565 

Effect  of  filing  the  biU 2566 

How  to  proceed  if  defendant  in  bill  be  a  non-resident 2567 

After  service  of  the  bill 2568 

Demurrers  and  answers  in  equity 2569 

General  directions  as  to  answers  in  equity,  and  specially  answers 

to  bills  of  discovery 3570 

Effect  of  the  answer 2571 

If  the  defendant  in  the  bill  of  discovery  need  discovery  from  the 

plaintiff  2572 

If  an  answer  be  insufficient 2573 

The  form  of  biU  of  discovery  in  aid  of  an  action  at  law 2574 
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Form  of  interrogatories  §  3575 

Exceptions  to  answers  as  insufficient 2576 

Form  of  exceptions  for  scandal  and  impertinence 2577 

Bill  of  discovery  in  aid  otfl.  fa 2578; 

When  bUl  may  be  filed 2579. 

Against  whom 2580 

Requirements  of  the  bill 2581 

Affidavit  necessary 2583 

Interrogatories 2583 

Scire  facias  to  issue 2584 

Ten  days'  service • 2585 

Capias  against  defendant 258& 

Property  bound  by  writ 3587 

Costs 3588 

Agent  of  plaintifif  may  make  oath 2589^ 

General  principles  applicable    to    bills  of    discovery    in   aid    of 

fi.fa 2590 

Directions  for  drafting  the  bill 2591 

Form  of  bill  of  discovery  in  aid  of  ^i.  fa 2593 

Cover  and  indorsement 2593 

Interrogatories 2594 

Scire  facias 2595 

Print  bill  and  interrogatories  and  serve  2596 

Effect  of  service 2597 

Defendants  may  demur  and  plead — the  general  practice 2598 


The  equity  jurisdiction  in  discovery  is  conferred 
by  the  13th  section  of  the  Act  of  June  16,  1836  (P. 
L.,  789)  which  confers  equitable  jurisdiction  upon  the 
Court  of  Common  Pleas  so  far  as  relates  to  "  the 
discovery  of  facts  material  to  a  just  determination  of 
issues  and  other  questions  arising  or  depending  in  the 
said  court." 

This  act  at  first  applied  only  to  the  Common  Pleas  of 
Philadelphia  County,  but  was  extended  throughout  the 
State  by  the  Act  of  Feb.  14,  1857,  §  1  (P.  L.,  39.) 

By  section  4  of  the  Act  of  April  10,  1848  (P.  L.,  449), 
it  is  provided  that  the  Court  of  Common  Pleas  of 
Philadelphia  "  shall  have  the  same  jurisdiction  and  power 
in  all  suits  *  *  *  for  the  discovery  of  facts  that  are 
now  possessed  by  courts  of  chancery."  The  provisions  of 
this  act  were  also  extended  throughout  the  State  by  the: 
above  Act  of  1857. 
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§  5465.  Proceedings  to  Obtain  Discovery  ftom  Corporation 
against  which  Judgment  has  been  Rendered— Peti- 
tion to  be  Filed,  etc.— Interrogatories— Sequestrator 
may  be  Appointed,  etc. 

Whenever  a  judgment  may  be  rendered  in  any  court  of  record  against 
any  private  corporation  within  this  Commonwealth,  in  any  civil  action,  and 
a. -writ  of  fieri  facias  shall  be  issued  on  such  judgment,  and  the  sheriil  to 
whom  the  same  may  be  directed  shall  make  a  return  of  nulla  bona  on  the 
same,  it  shall  and  may  be  lawful  for  the  plaintiff  in  such  action  to  apply, 
by  petition  and  affidavit,  to  the  court  in  which  such  judgment  has  been 
rendered,  stating  that  no  property  of  the  defendants  can  be  found  on  which 
an  execution  may  be  levied,  and  that  the  party  making  the  appUcation 
verily  believes  that  the  effects  of  the  corporation  are  concealed  for  the  pur- 
pose of  avoiding  the  payment  of  their  debts,  whereupon  the  said  court  may 
issue  a  citation,  directed  to  the  president,  secretary,  treasurer  or  other  offi- 
cers and  members  of  the  said  corporation,  commanding  him  or  them  to  ap- 
pear in  court  on  a  day  certain,  and  answer  such  interrogatories  as  may  be 
put  to  them  touching  the  effects  of  the  corporation,  which  citation  shall  be 
served  by  the  sheriff ;  and  it  shall  be  the  duty  of  the  plaintiff  to  file  interrog- 
atories to  be  put  to  such  ofScer  or  member,  at  least  fifteen  days  before  the  re- 
turn-day of  such  citation,  in  the  office  of  the  prothonotary  of  such  court,  and 
the  person  or  persons  to  whom  the  said  citation  shall  be  directed,  shall,  on  or 
before  the  return-day  thereof,  file  his  or  their  answers  to  such  interroga- 
tories, upon  oath  or  affirmation,  in  the  office  of  the  prothonotary  ;  and  if 
ajaj  person  to  whom  such  citation  may  be  directed  shall  neglect  or  refuse 
to  file  his  answers  as  aforesaid,  or  shall  file  answers  which,  in  the  opinion  of 
the  court,  shall  be  unsatisfactory,  it  shall  be  lawful  for  the  court  to  issue  an 
a,ttachment  for  contempt  against  the  person  so  refusing  to  answer,  or  an- 
swering imsatisfactorily.  And  if  upon  the  answers  to  such  interrogatories 
it  shall  appear  that  any  effects  of  the  said  corporation  are  in  the  possession 
or  power  of  any  member  of  the  corporation,  or  of  any  other  person  or 
persons,  it  shall  and  may  be  lawful  for  the  court  to  issue  an  order,  in  the 
nature  of  an  order  of  sequestration,  which  being  served  by  the  sheriff  on 
the  person  or  persons  in  whose  possession  or  power  such  effects  are  alleged 
to  be,  shall  have  the  same  force  and  effect  as  if  he  or  they  had  been  sum- 
moned as  garnishees  in  a  foreign  attachment,  and  the  like  proceedings  shall 
thereafter  be  had  against  him  or  them,  as  may  be  had  against  such  gar- 
nishees, after  judgment  rendered  against  the  defendant  in  a  foreign  attach- 
ment, and  any  debtor  of  said  corporation  may  plead  such  sequestration  and 
proceedings  against  him,  in  bar  of  any  action  brought  by  such  corporation, 
exactly  as  the  garnishee  in  a  foreign  attachment  may  plead  the  proceed- 
ings in  the  same,  in  bar  of  an  action  by  the  defendant  in  the  same.  Act  of 
April  14,  1828,  §  1  (10  Sm.,  213). 

A  bill  for  discovery  against  an  insolvent  corporation, 
under  the  Act  of  1836,  must  be  tiled  by  a  sequestrator  ap- 
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pointed  under  that  act.     Bevans  v.  Turnpike,  10  Pa.  St.,. 
1T4  (1849). 


§  5466.  Auditor-General  may  in  Certain  Cases  Compel  Discovery 
ftom  Charitable  Corporations  or  Associations. 

It  shall  be  the  duty  of  the  auditor-general,  whenever  he  shall  have 
reason  to  believe  that  any  property  shall  be  defeasibly  held,  and  liable,  upon 
oflSoe  found,  to  accrue  to  the  treasury,  or  that  the  income  of  any  corpo- 
ration or  association,  as  aforesaid,  shall  exceed  the  limit  allowed  by  law,  to 
call  upon  any  and  all  officers  or  trustees  thereof,  to  make,  within  thirty 
days,  a  true  return  and  exhibit  of  all  their  property,  and  the  annual  income- 
thereof  ;  and  if  no  return  be  made  within  such  time,  or  the  same  be  unsat- 
isfactory to  him,  it  shall  be  further  his  duty  to  cause  to  be  filed  a  bill  of  dis- 
covery in  the  Supreme  Court,  or  in  any  court  of  the  proper  county  having 
equity  jurisdiction,  against  the  officers  or  trustees  of  any  such  corporation 
or  association,  which  the  defendants  therein  shall  answer  under  the  com- 
pulsion usual  in  such  cases,  and  their  answers  may  be  used  in  any  pro- 
ceeding to  assert  the  rights  of  the  Commonwealth.  Act  of  April  36,  1855, 
§14<P.  L.,331). 

§  5467.  Answer  to  Bill  fbr  Discovery  relating  to  Fraud  under 
Warrant  of  Arrest  Act,  not  to  be  Used  in  any  other 
Proceeding. 

No  person  shall  be  excused  from  answering  any  bUl  seeking  a  discovery 
in  relation  to  any  fraud  prohibited  by  this  act,  or  from  answering  as  a  wit- 
ness in  relation  to  any  such  fraud,  but  no  such  answer  shall  be  used 
in  evidence  in  any  other  suit  or  prosecution.  Act  of  July  12,  1843,  §  23 
(P.L.,  343). 

§  6568.  Trustee,  etc.,  under  Penal  Act  of  1860  must  Make  Dis- 
covery in  Civil  Proceeding— His  Answer  not  to  be 
Used  Against  him.  in  Criminal  Case. 

No  such  trustee,  banker,  merchant,  broker,  attorney,  agent,  director, 
officer  or  member,  as  aforesaid,  shall  be  enabled  or  entitled  to  refuse  to  make 
a  full  and  complete  discovery  by  answer  to  any  bill  in  equity,  or  to  answer 
any  question  or  interrogatory  in  any  civil  proceeding  in  any  court  of  law  or 
equity,  but  no  answer  to  any  such  bill,  question  or  interrogatory  shall  be 
admissible  in  evidence  against  such  person  charged  with  any  of  the  said 
misdemeanors.    Act  of  March  31,  1860,  §  123  (P.  L.,  411). 

This  act  protects  the  answer  of  a  "trustee,  banker," 
etc.,  from  being  used  as  evidence  in  a  criminal  proceeding 
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against  such  respondent,  and  such  "trustee,  banker,"  etc., 
cannot,  therefore,  escape  answering  a  bill  of  discovery,  upon 
the  ground  that  his  answer  may  criminate  him.     Rose  v. 
Savings  Fund,  6  Phila.,  10  (1865)  ;  City  v.  Keyser,  30  Leg 
Int.,  168  (1873). 

§  5469.    Bight  of  Discovery. 

The  following  principles  are  so  familiar  as  to  require  no 
citations  to  support  them  : 

Where  the  court  has  jurisdiction   for  discovery  it    may- 
grant  further  relief. 

The  plaintiff  must  establish  his  right  to  the  subject- 
matter  of  the  suit  to  entitle  him  to  discovery. 

The  English  rules  as  to  the  liability  of  the  Attorney- 
General  do  not  apply  here.  Abroad  he  can  be  made  a  de- 
fendant as  an  officer  of  the  Crown,  cannot  be  attached, 
may  answer  or  not  in  his  discretion,  but  a  decree  nil  dicit 
may  be  entered,  etc. 

The  defendant  may  by  answer  defeat  the  plaintiff's- 
equity,  and  thus  refuse  to  make  discovery. 

Where  a  statute  protects  a  defendant  from  the  giving  in 
evidence  of  his  answer  in  a  criminal  court,  he  cannot  refuse 
to  make  discovery. 

The  laws  authorizing  the  calling  of  an  adversary  as  a 
witness  do  not  affect  the  right  to  file  a  bill  of  discovery. 

Plaintiff  is  entitled  to  all  that  is  necessary  to  support 
his  case,  though  incidentally  it  leads  to  discovery  of  the 
other  side. 

A  defendant  is  entitled  to  the  discovery  of  an  alleged 
tender  before  suit. 

If  principal  and  agent  are  joined  in  bill  both  must 
answer. 

If  the  bill  defeat  the  application  of  the  statute  of  limita- 
tions to  the  case,  defendant  cannot  set  up  the  statute  ;  he 
must  answer. 

§  5470.    An  Intention  to  Bring  an  Action   will  Support  a  Bill 
as  EfFectually  as  an  Action  Actually  Commenced. 

' '  The  bill  may  aver  that  an  action  has  been  brought,  or 
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it  may  state  facts  of  which  the  necessary  effect  in  law  ap- 
pears to  be,  that  the  plaintiff  has  a  right  to  bring  an  action  ,; 
and  in  either  case  he  is  entitled  to  a  discovery  to  aid  an 
action  so  alleged  to  be  brought,  or  which  he  appears  to 
have  a  right  and  an  intention  to  bring."  Hare  on  Dis- 
course, 51. 

In  Moodalay  v.  Morton,  1  Brown's  Chanc.  Cases,  469 
(1785),  the  bill  stated  that  "  the  plaintiffs  intend  to  bring  an 
action  against  the  East  India  Co. ,  but  cannot  support  the 
same  without  the  evidence  of  persons  resident  in  the  East 
Indies."  SiB  Thomas  Sewell,  Master  of  the  EoUs,  said  : 
"  The  discovery  may  be  necessary  before  the  declaration 
can  be  drawn. " 

If  the  litigation  be  not  commenced  the  plaintiff  must 
show  a  clear  vested  interest  proper  for  determination  at 
law.     Collom  v.  Francis,  1  Pars.,  527  (1850). 

§  5471.    Bills  of  Discovery  will  not  Lie 

to  compel  an  agent  to  discover  names  of  his  principals, 
nor  against  any  mere  witness,  nor  to  compel  disclosure 
of  names  of  witnesses,  nor  of  evidence,  nor  to  impeach 
credit. 

g  5472.    Structiire  of  Bill. 

If  the  common-law  suit  has  been  commenced,  the  bill  of 
discovery  should  be  a  part  of  that  action  and  not  a  separate 
suit.  Peebles  v.  Boggs,  1  Phila.,  151  (1849),  per  Lowrie, 
J.  See  §  2557,  Brews.  Prac,  Vol.  II.  C.  P.  Phila.  Co. 
General  Eules,  III. 

A  plaintiff  may  by  bill  state  the  defense  he  expects 
will  be  set  up  in  his  common-law  suit,  and  he  may  then 
pray  discovery  of  all  that  is  material  in  answer  to  this 
defense. 

The  bill  should  set  forth  the  subject-matter  of  the  issue, 
and  the  purpose  and  reason  for  the  discovery.  It  need  not 
aver  that  the  discovery  is  necessary  ;  if  it  be  material  and 
pertinent,  the  plaintiff  is  entitled  to  discovery. 
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If  discovery  of  papers,  deeds,  accounts,  etc.,  be  the  ob- 
ject of  the  bill,  they  must  be  described  with  reasonable 
certainty. 

The  plaintiff  should  aver  that  he  seeks  discovery  in  order 
to  have  the  benefit  of  it  on  the  trial. 

Where  the  discovery  is  in  aid  of  a  suit  at  law,  an  aver- 
ment that  the  discovery  is  sought  for  that  purpose  is  in- 
dispensable. Collom-Y.  Francis,  1  Pars.,  533  (1850); 
Peebles  v.  Boggs,  1  Phila.,  151  (1S49). 

The  bill  need  not  be  signed  or  sworn  to  by  the  plaintiff. 
The  signature  of  the  solicitor  is  sufficient. 

The  bill  must  be  printed.  Etting  v.  Levy,  10  Phila., 
139  (1874). 

Outside  parties  cannot  be  made  co-defendants  to  a  bill 
purely  for  discovery. 

Thus  a  bankrupt  cannot  be  so  joined  in  a  bill  against 
iis  assignees.  See  cases  cited  and  examined  in  1  Daniell's 
Ohanc.  Prac.  (London  Edition  of  1845),  250. 

§  5473.    Officers  of  a  Corporation  may  be  Joined 

in  a  bill  against  it,  and  it  is  proper  to  therein  describe  them 
in  their  official  capacity  and  by  their  official  designations. 
Bank  v.  Steel  Co.,  31  W.  N.,  503  (1892)  ;  Bevans  v.  Turn- 
pike, 10  Pa.  St.,  176  (1849).  See  §  2564,  Brews.  Prac, 
Vol.  II. 

§  5474.    Answer — Interrogatories. 

Where  the  answer  introduces  new  matter  and  a  new 
issue  by  way  of  confession  and  avoidance,  interrogatories 
which  are  not  material  to  the  issue  thus  raised  need  not  be 
answered.  But  interrogatories  which  go  to  the  substance 
of  the  plaintiff's  case,  even  under  the  issue  raised  by  the 
answer,  must  be  fully  and  fairly  answered.  Benhert  v. 
Benkert,  35  Leg.  Int.,  16  (1878). 

Whenever  a  plea  will  protect  a  defendant  from  discovery, 
the  answer  will  have  the  same  effect  under  the  Equity 
Eules  (see  Equity  Eules,  VII.,  §  38).  Perry  v.  Kinley,  1 
Phila.,  505  (1854). 
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The  questions  must  be  confined  to  matters  wliich  have 
a  possible  relation  to  the  controversy,  and  replies  cannot  be 
asked  to  anything  necessarily  impertinent  to  the  issue. 
Waldron  v.  Bayard,  1  Phila.,  484  (1854). 


§  5475.    Discovery  in  Aid  of  an  Execution— Reqiiisites— Index- 
ing Bill. 

Before  a  discovery  in  aid  of  an  execution  against  per- 
sonal property  will  be  compelled,  an  execution  must  be 
issued  and  returned  nulla  bona.  In  case  of  real  estate  the 
rule  is  different  where  knowledge  of  such  real  estate  is  con- 
tained in  the  mind  of  the  defendant  alone,  as  in  cases  of 
secret  or  concealed  trusts.  But  the  defendant  need  not 
exhibit  his  title  where  the  same  is  spread  upon  the  publio 
records.  Rose  v.  Lloyd,  1  Clark,  333  (1843).  See  Baker 
V.  Biddle,  1  Baldwin,  394  (1831). 

Where  a  bill  is  filed  in  aid  of  an  execution  wherein  it  ia 
charged  that  defendant  fraudulently  conveyed  property  to- 
the  other  respondents,  the  names  of  such  other  respondents 
should  not  be  placed  on  the  judgment  index,  under  the 
Act  of  June  15,  ISYl,  §  1  (P.  L.,  38T). 

The  proper  practice  in  such  a  case  is  for  the  plaintiff  in 
the  execution  to  levy  by^.  fa.  upon  the  property  ;  the  con- 
demnation proceedings  would  be  notice  to  all  purchasers,, 
the  property  being  in  custodia  legis.  Thurlow  v.  Bightley,. 
19  Phila.,  324  (1887). 

§  5476.    Attachment  for  Contempt. 

The  plaintiff,  if  he  require  any  discovery  or  answer,  tO" 
enable  him  to  obtain  a  proper  decree,  shall  be  entitled  to 
process  of  attachment  against  the  defendant  to  compel  an 
answer,  and  the  defendant  shall  not,  when  arrested  upon 
such  process,  be  discharged  therefrom  unless  upon  filing  his 
answer  or  otherwise  complying  with  such  order  as  the 
court  or  law  judge  thereof  may  direct.  *  *  *  Equity  Rule, 
VI.,  §  29. 
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§5477.     Porm  of  BiU  of  Discovery  Before  Suit  at  Law  brought. 

In  the  Couet  of  Common  Pleas,  No.       ,    for  the  County  of 
Philadelphia. 

In  Equity. 


Term, 
No. 


Between 
J.  R.,  Administrator  of  B.  T., 
deceased,  Plaintiff, 

and 
L.  T.,D.  T.  andS.  T., 
Defendants. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiff  complains  eind  says  : 

I.  That  B.  T.  died  at  his  residence,  No.  Street,  in  the  City  of 
Philadelphia,  (date,)  intestate. 

II.  Letters  of  administration  on  the  estate  of  said  decedent  were  duly 
granted  to  the  plaintiff  on  the  day  of  ,  by  the  register  of  wills 
for  the  City  and  County  of  Philadelphia. 

III.  That  the  plaintiff  is  informed  and  believes  and  so  avers  that  the 
said  B.  T.  died  possessed  of  personal  property  of  value. 

IV.  That  said  L.  T.,  D.  T.  and  S.  T.,  the  defendants,  know  of  what 
property  the  said  B.  T.  died  possessed  and  have  the  same  in  their  possession 
and  under  their  control. 

V.  That  on  or  about  (date)  notices  were  served  upon  the  said  defendants 
by  the  plaintiff,  requiring  them  to  account  to  him  for  the  property  belong- 
ing to  the  estate  of  said  decedent,  of  which  they  became  possessed  after  his 
decease,  and  that  notices  to  the  same  effect  were  again  served  on  said  de- 
fendants on  the  day  of  .  A  copy  of  said  last  mentioned  notice 
is  hereto  attached  as  part  hereof,  and  marked  "  Exhibit  A." 

VI.  That  the  defendants  have  not  given  the  plaintiff  any  information 
as  to  the  property  of  which  the  said  B.  T.  died  seized  and  possessed,  nor 
have  they  delivered  to  the  plaintiff  any  property  of  the  said  B.  T.  of  which 
they  became  possessed  after  his  decease.  That  the  plaintiff  intends  to  bring 
an  action  against  the  defendants,  but  cannot  draw  the  statement  in  said 
suit,  nor  support  the  same  without  the  information  prayed  for. 

VTI.  That  the  plaintiff  needs  equitable  relief,  and  without  the  same  will 
be  wholly  unable  to  discharge  his  duties  as  administrator,  or  to  collect  or 
distribute  any  portion  of  said  estate. 

Wherefore  he  prays  : 

I.  That  the  said  defendants  may,  by  answer  under  oath  or  affirmation 
make  discovery  of  all  books,  accounts,  notes,  money,  evidences  of  debt, 
stocks,  bonds  and  personal  property  of  every  kind  and  chai-acter,  of  which 
the  said  B.  T.  was  possessed  at  the  time  of  his  decease. 

II.  That  they  may  discover  by  their  answer,  in  whose  possession  the 
said  personal  property  now  is,  the  same  as  if  especially  interrogated  thereto. 
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III.  That  they  and  each  of  them  answer  all  the  interrogatories  filed 

herewith. 

Solicitor  pro  Plaintiff. 

(Attached  as  an  "  Exhibit  A  "  is  copy  of  the  notice  served  by  plaintiff 
on  defendants.  The  interrogatories  are  not  given  here ;  the  other  forms 
and  the  facts  wiU  supply  the  questions.) 


(Endorsement.) 

In  the  Couet  of  Common  Pleas,  No.       ,    for  the  City  and  County 
OF  Philadelphia. 

In  Equity. 


J.  E.,  Administrator  of  B.  T., 
deceased,  Plaintiff, 
and 
L.  T.,  D.  T.  andS.  T., Defendants. 


Term, 
No. 


To  the  within-named  Defendants : 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be 
•entered  for  you  in  the  within-named  court  and  file  your  answer  to  the  with- 
in bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you,  and 
to  observe  what  the  said  court  shall  direct.  You  are  also  notified  that  if 
you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen  days, 
you  will  be  Uable  to  have  the  bill  taken  pro  confesso,  and  a  decree  made 
against  you  in  your  absence. 

Witness  our  hands  at  Philadelphia,  this  day  of  one 

thousand  eight  hundred  and  ninety. 

(■Signature  of  counsel,) 

Solicitor  for  Plaintiff. 

%  5478.    Form  of  Bill  of  Discovery  Piled  by  a  Defendant  in 
Aid  of  a  Suit  at  Law  on  a  Forged  Check. 

In  the  Court  of  Common  Pleas,  No.       ,    for  the  County  of 
Philadelphia. 

In  Equity. 

yf.  A.,  Plaintiff,     I  ,pg^^ 

V.  In'" 

S.  H.,  Defendant.     ' 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiff  complains  and  says  : 

I.  That  heretofore,  to  wit,  in  this  honorable  court,  at  the  Ter«» , 
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18    .     No.  ,  one  S.   H.    did  commence  and  prosecute  against  the 

plaintiff  a  certain  suit  at  law  in  your  said  court,  wherein  he  has,  by  his 
attorney,  filed  a  statement  to  which  the  plaintiff  has,  by  his  attorney, 
pleaded,  and  said  cause  is  at  issue. 

II.  The  plaintiff  furthermore  showeth  that  the  said  S.  H.  did  file  or 
cause  to  be  filed  in  the  said  suit,  in  the  office  of  the  prothonatory  of  the 
said  court,  an  alleged  copy  of  a  certain  check  for  the  sum  of  ,  pur  - 

porting  to  have  been  signed  and  endorsed  by  the  plaintiff  on  the 
day  of  ,  as  the  cause  of  action  by  the  said  S.  H.  in  the  said  suit. 

in.  The  plaintiff  avers  that  he  never  had  any  dealings  or  business 
transactions  whatever  with  the  said  plaintiff,  nor  does  he  owe  the  said  S.  H. 
anything.  The  plaintiff  avers  that  the  said  S.  H.  is  not  a  bona  fide  holder 
for  value  of  the  paper  sued  on  ;  that  he  is  a  mere  trustee  of  other  parties 
who  use  his  name  to  secure  a  recovery  which  could  not  be  had  in  their  own 
name,  and  to  shut  out  by  the  fraud  of  using  the  name  of  said  S.  H.  the 
just  and  true  defense  which  the  plaintiff  has  to  the  said  paper,  which  is  of 
the  following  nature  :  A  blank  check  of  the  kind  used  in  the  copy  filed  in 
the  above-mentioned  suit  was  stolen  from  the  plaintiff,  and  plaintiff  is 
informed  and  believes  that  said  stolen  blank  was  filled  up  in  the  handwrit- 
ing of  a  party  concerned  in  said  theft,  and  that  the  plaintiff's  signature  and 
endorsement  were  traced  and  forged  thereon  by  the  use  of  a  signature  and- 
address  obtained  from  the  plaintiff  upon  a  sheet  of  foolscap  by  duress. 

rV".  The  plaintiff  avers  that  the  said  S.  H.  is  a  holder  of  said  paper 
without  value  and  with  notice  of  the  facts. 

V.  All  of  which  circumstances  and  actions  are  contrary  to  equity  and 
good  conscience,  and  tend  to  the  manifest  wrong  and  injury  of  the  plaintiff' 
in  the  premises. 

VI.  That  a  discovery  of  the  foregoing  matters  is  material  and  necessary 
for  the  proper  defense  of  the  aforesaid  action  at  law. 

Wherefore  the  plaintiff  prays  that  the  said  S.  H.  may,  upon  his  oath, 
to  the  best  and  utmost  of  his  knowledge,  remembrance,  information  and 
belief,  full,  true,  direct  and  perfect  answers  make  to  all  and  singular  the 
matters  aforesaid,  and  that  as  fully  and  particularly  as  if  the  same  were 
here  repeated  and  he  distinctly  interrogated  thereto,  and  more  especially 
that  the  said  S.  H.  may,  in  manner  aforesaid,  full  and  true  answer  make 
to  each  of  the  interrogatories  filed  with  this  bill,  and  that  the  aforesaid  suit 
and  all  proceedings  therein  be  stayed  meanwhile. 

W.  A. 

(Signature  of  counsel.) 
Pro  Plaintiff. 


§  5479.    Form  for  Interrogatories. 

The  plaintiff  may  at  his  option  file  or  omit  to  file  inter- 
rogatories. If  he  file  interrogatories  they  must  be  filed 
separately. 
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The  following  interrogatories  were  filed  in  the  case  last 
noted  : 

In  the  Court  of  Common  Pleas,  No.       ,    fob  the  County  of 
Philadelphia. 

In  Equity. 

"W.   A.,  Plaintiff,      \  Term, 

^-  \  No. 

;S.  H.,  Defendant.      ) 

intbbeoaatories  foe  the  examination  op  the  above-named 
Defendant. 

1.  Did  the  said  S.  H.  receive  the  said  check  for  ,  alleged  to  have 
"been  signed  by  W.  A.,  (date,)  from  the  said  W.  A.  or  from  some  other 
person  ? 

2.  If  the  said  S.  H.,  in  answer  to  the  first  interrogatory,  shall  state  that 
he  did  receive  the  said  check  from  W.  A.,  what  consideration  did  he  give 
said  W.  A.  for  the  same  ?  When  and  where  was  the  said  check  handed  to 
him  by  said  A.  and  who  was  present?  Answer  fully  and  in  detail,  giving 
-dates,  items  and  particulars. 

3.  If  the  said  S.  H. ,  in  answer  to  the  first  interrogatory,  shall  state  that 
he  did  not  receive  said  check  from  said  W.  A.,  but  from  some  other  person, 
^ive  the  full  name,  residence,  occupation  and  place  of  business  of  the 
person  from  whom  the  said  check  was  received. 

4.  Where  was  said  check  received  ? 

5.  When  was  said  check  received  ? 

6.  Who  was  present  when  said  check  was  delivered  ? 

7.  What  was  the  consideration,  if  any,  given  by  said  S.  H.  to  the  person 
from  whom  the  said  check  was  received  ? 

8.  Did  the  said  S.  H.  ever  have  any  business  transactions  with  the 
person  who  delivered  the  said  check  to  him  ? 

9.  If,  in  answer  to  the  eighth  interrogatory,  the  said  S.  H.  shall  say 
that  he  had  business  transactions  with  the  person  who  delivered  the  said 
•check,  state  fully  the  nature  of  said  business.  In  what  place,  and  between 
what  periods  of  time,  was  the  said  business  transacted  ? 

10.  If,  in  answer  to  the  eighth  interrogatory,  the  said  S.  H.  shall  say 
that  he  had  at  any  time  business  transactions  with  the  person  who  delivered 
to  him  the  said  check,  state  the  books  in  which  the  said  transactions  were 
<>ntered.  Where  are  said  books?  Who  had  charge  of  them  when  said 
entries  were  made  ?    Who  has  charge  of  them  now  ? 

11.  Did  the  said  S.  H,  ever  lend  any  money  to  the  person  from  whom 
lie  received  the  said  check?  If  so,  when,  where,  in  whose  presence  and  in 
what  form?  By  delivery  of  bank-notes  or  by  a  check?  If  by  a  check,  on 
what  bank,  for  what  amount  and  by  whom  drawn  ? 

12.  If,  in  answer  to  the  eleventh  interrogatory,  the  said  S.  H.  shall  say 
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that  he  did  lend  money  to  the  person  from  whom  the  said  check  was  re- 
ceived, state  whether  the  amount  so  loaned  was  delivered  to  said  S.  H.  in 
addition  to  the  said  check  received  by  him. 

13.  Did  the  said  S.  H.  ever  sell  the  person  from  whom  he  received  said 
check  any  real  or  personal  property  ?  If  so,  state  when  and  where,  and 
give  the  dates,  items  and  particulars. 

14.  When,  wliere  and  in  whose  presence  did  S.  H.  endorse  the  said 
check  ? 

15.  Was  the  said  S.  H.  present,  or  does  he  know  any  one  who  was 
present,  when  the  said  check  on  which  suit  is  brought  was  signed  ?  If  said 
H.  was  present,  state  when,  where  and  under  what  circumstances  said 
•check  was  signed.     State  all  the  particulars. 

16.  If,  in  answer  to  the  fifteenth  interrogatory,  the  said  S.  H.  shall  say 
that  he  does  know  any  one  who  was  present  when  said  check  was 
signed,  state  the  fuU  name  and  address  of  the  person  or  persons  present. 

17.  If,  in  answer  to  the  fourteenth  interrogatory,  the  said  S.  H.  shall 
say  that  any  person  or  persons  were  present  when  he  endorsed  the  said 
check,  state  the  full  name  and  address  of  every  such  person. 

18.  If,  in  answer  to  the  preceding  interrogatories,  the  said  S.  H.  shall 
say  that  he  did  not  receive  the  said  check  from  W.  A. ,  but  from  some  other 
person,  then  state  whether  the  said  person  from  whom  the  check  was  re- 
ceived gave  any  information  as  to  the  manner  in  which  he  received  the  said 
check,  or  from  whom.     State  fully  what  the  information  was. 

19.  If,  in  answer  to  the  preceding  interrogatories,  the  said  S.  H.  shall 
say  that  he  received  the  said  check  from  some  person  other  than  W.  A. , 
state  what  person  or  persons  held  the  said  check  before  the  said  person 
from  whom  said  H.  received  the  same. 

20.  What  is  the  address  and  occupation  of  the  said  S.  H.  ? 

21.  How  came  he  to  be  the  holder  of  said  check  sued  on?  Has  he  ever 
seen  said  check  ?  If  so,  when,  where  and  in  whose  presence  did  the  said 
S.  H.  first  see  said  check  ?    Who  offered  or  handed  said  check  to  said  S.  H.  ? 

22.  State  the  name  and  address  of  every  person  and  of  every  institution 
that  has  held  said  check,  and  for  whom  and  on  whose  account  each  person 
or  institution  held  said  check. 

23.  Does  not  the  said  S.  H.  know  or  has  he  not  been  told  that  said  clieck 
was  at  one  time  in  the  custody  of  a  gambler  or  a  thief  ? 

24.  State  fully  and  in  detail  all  the  knowledge  and  all  the  information 
of  said  S.  H.  as  to  the  making  and  passing  of  said  check. 

25.  Does  not  the  said  S.  H.  know  or  has  he  not  been  told  that  said  check 
was  obtained  by  fraud? 

36.  For  whose  use  is  the  suit  on  said  check  prosecuted  ?  Has  no  person 
save  said  S.  H.  any  interest,  direct  or  remote,  in  said  chock  ?  If  so,  give 
his  or  her  full  name  and  address. 

27.  Does  not  the  said  S.  H.  keep,  or  did  he  not  keep,  a  book  or  books? 
Has  he  any  entry  in  any  book  or  on  any  paper  touching  said  check,— the 
receipt  thereof,  the  purchase  thereof,  or  the  consideration  therefor,  or  in 
anywise  relating  to  said  check  ?  Or  has  he  ever  had  any  such  entry  or 
memoranda  ?    If  aye,  give  a  full  and  true  copy  of  all  such  entries  or  memo- 
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randa,  and  if  the  same  do  not  now  exist,  state  to  the  best  and  utmost  of  his 
recollection  and  belief  the  contents  of  all  such  entries  and  of  all  such  memo- 
randa, and  state  why  they  do  not  now  exist,  and  who  destroyed  them,  and. 
why  they  were  destroyed. 

28.  Has  the  said  S.  H.  had  any  correspondence  with  any  person  touch- 
ing said  check  ?  If  so,  attach  full  and  true  copies  thereof.  And  if  said 
correspondence  or  any  part  thereof  is  not  in  possession  of  said  S.  H.,  state 
where  the  same  is,  or  in  whose  control  it  is  believed  to  be,  and  when  it  was 
parted  with  and  why,  and  to  the  utmost  of  recollection  and  belief  give  the 
full  contents  thei-eof . 

29.  Did  not  the  said  S.  H.  take  said  check  within  a  very  short  time  after 
its  receipt  by  him,  to  Philadelphia,  and  deposit  said  check  for  collection  in 
his  own  name  with  the  banking  company  ? 

Note. — The  defendant,  S.  H. ,  is  required  to  answer  all  the  foregoing 
interrogatories,  numbered  from  one  to  twenty-eight,  inclusive. 

(Signature  of  counsel,) 
Pro  Plaintiff. 

Endorsement. 

Same  as  the  bill  :— Case  ;  Court ;  Term  ;  No. 

Interrogatories. 

To  the  Defendant  above-named : 

You  are  hereby  notified  and  required,  within  ten  days  after  service 
hereof  upon  you,  exclusive  of  the  day  of  such  service,  to  answer  the 
within  iuterrogatories. 

Witness  my  hand,  at  ,  the  day  of  ,  A.  D. 

(Signature  of  counsel,) 

Solicitor  for  Plaintiff. 


CHAPTER   XI. 

BILLS  BY  AND  AGAINST  CORPORATIONS. 

Herein  bill  by  corporation  against  its  directors  or  other 
officers  ;  bill  by  receiver  or  assignee  of  insolvent  corpora- 
tion against  stockholders  for  unpaid  installments,  or  to 
enforce  their  statutory  liability  for  the  corporate  debts  ;  or 
by  assignee  of  a  bank  against  directors  who  have  impaired 
its  capital  stock,  to  enforce  their  personal  liability  ;  and 
generally,  all  actions  incident  only  to  a  corporation,  to  pro- 
tect its  interests  and  to  enforce  and  maintain  its  rights. 

Also  bills  against  corporations  by  stockholders  to  restrain 
hurtful  acts  ;  to  restrain  acts  ultra  vires ;  to  conduct  a 
corporate  election  ;  to  collect  dividends  ;  by  strangers  to 
restrain  acts  ultra  vires ;  and  by  creditors  for  foreclosure. 

§  5480.    Equity  Jurisdiction— Generally. 

Judge  Story,  in  his  exhaustive  work  on  Equity  Juris- 
prudence, thus  states  the  law  as  to  equitable  jurisdiction  at 
§  1252  : 

"We  may  refer  to  that  class  of  cases  where  the  stock 
and  other  property  of  private  corporations  is  deemed  a 
trust  fund  for  the  payment  of  the  debts  of  the  corporation  ; 
so  that  the  creditors  have  a  lien  or  right  of  priority  of  pay- 
ment on  it,  in  preference  to  any  of  the  stockholders  in  the 
corporation.  Therefore,  if  a  corporation  is  dissolved,  the 
contracts  of  such  corporation  are  not  thereby  deemed 
extinguished,  but  they  survive  the  dissolution  of  the  cor- 
poration ;  and  the  creditors  may  enforce  their  claims 
against  any  property  belonging  to  the  corporation,  which 
has  not  passed  into  the  hands  of  a  bona  fide  purchaser,  for 
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such  property  will  be  held  affected  with  a  trust,  primarily, 
for  the  creditors  of  the  company,  and,  subject  to  their  right, 
secondarily,  for  the  stockholders,  in  proportion  to  their 
interests  therein.  Upon  the  like  ground,  the  capital  stock  of 
an  incorporated  bank  is  deemed  a  trust  fund  for  all  the 
debts  of  the  corporation ;  and  no  stockholder  can  entitle 
himself  to  any  dividend  or  share  of  such  capital  stock,  until 
all  the  debts  are  paid.  And  if  the  capital  stock  should 
be  divided,  leaving  any  debts  unpaid,  every  stockholder 
receiving  his  share  of  the  capital  stock  would,  in  equity,  be 
held  liable  pro  rata  to  contribute  to  the  discharge  of  such 
debts  out  of  the  fund  in  his  own  hands.  This,  however,  is 
a  remedy,  which  can  be  obtained  in  equity  only,  for  a 
court  of  common  law  is  incapable  of  administering  any  just 
relief  ;  since  it  has  no  power  of  bringing  all  the  proper 
parties  before  the  court,  or  of  ascertaining  the  full  amount 
of  the  debts,  the  mode  of  contribution,  the  number  of  con- 
tributors or  the  cross  equities  and  liabilities  which  may  be 
absolutely  required  for  a  proper  adjustment  of  the  rights  of 
all  parties,  as  well  as  of  the  creditors." 

§  5481.    Jiirisdiction  of  the  Supreme    Court. 

' '  The  jurisdiction  of  the  Supreme  Court  shall  extend  over 
the  State,  and  the  judges  thereof  shall  *  *  *  have  original 
jurisdiction  in  cases  of  injunction  where  a  corporation  is  a 
party  defendant."     Constitution  of  1874,  Art.  V.,  §  3. 

Except  on  an  injunction  bill,  the  Supreme  Court  has  no 
original  jurisdiction  of  a  suit  against  a  corporation.  Fargo 
V.  Bwy.  Co.,  *81  Pa.  St.,  266  (1875). 

This  original  jurisdiction  includes  an  injunction  bill 
against  a  municipal  corporation.  Wheelers.  Philadelphia, 
77  Pa.  St.,  338  (1875)  ;  Bruce  v.  Pittsburg,  161  Pa.  St.,  517 
(1894). 

An  injunction  must  be  the  main  object  of  the  suit,  not 
merely  subsidiary  thereto.  McClure  v.  Rwy  Co.,  32  Leg. 
Int.,  448  (1875)  ;  Coal  Co.  v.  Navigation  Co.,  2  W.  N.,  241 
(1875). 

The  new  Constitution  has  not  affected  the  jurisdiction  of 
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the  Common  Pleas  in  injunction  cases  against  corporations. 
McOeorge  v.  Iron  Co.,  32  Leg.  Int.,  372  (18T5). 

The  Supreme  Court  may  decline  to  assume  jurisdiction. 
Coal  Co.  y.  Navigation  Co.,  2  W.  N.  241  (1875)  ;  Clark  v. 
Washington,  U5  Pa.  St.,  567  (1891). 

§  5482.    Jurisdiction  of  the  Courts  of  Common  Pleas. 

"The  several  courts  of  common  pleas  shall  have  the 
jurisdiction  and  powers  of  a  court  of  chancery  so  far  as 
relates  to  *  *  *. 

"  V.  The  supervision  and  control  of  all  corporations 
other  than  these  of  a  municipal  character,"  etc.  Act 
June  16,  1836,  §  13  (P.  L.,  789). 

§  5483.    Authority  to  Issue  Injunction  Generally. 

The  same  section  provides  for  :  "  The  prevention  or 
restraint  of  the  commission  or  continuance  of  acts  contrary 
to  law  and  prejudicial  to  the  interests  of  the  community  or 
the  rights  of  individuals." 

The  last-cited  section  originally  applied  to  the  Phila- 
delphia, courts  alone.  But  the  powers  conferred  by  it  and 
all  other  equity  powers  vested  in  the  Philadelphia  courts 
were  by  Act  of  Feb.  14,  1857,  §  1  (P.  L.,  39),  extended  to  all 
the  courts  of  common  pleas  in  the  State. 

§  5484.    Injunctions     where    Private     Rights     or      Corporate 
Rights  or  Franchises  Invaded. 

Where  it  is  alleged  that  a  corporation  has  injured  or 
Invaded  private  rights  or  corporate  rights  or  franchises,  and 
upon  inquiry  this  is  ascertained  to  have  been  done  without 
right,  an  injunction  may  issue,  etc.  Act  of  June  19,  1871, 
§  1  (P.  L.,  1361),  cited  at  length  in  Chapter  on  "Injunc- 
tions. " 

But  corporate  franchises  cannot  be  forfeited  by  bill  in 
equity,  filed  under  this  act.  Lejee  v.  Bwy.  Co.,  10  Phila., 
362  (1875) ;  Market  Co.  v.  P.  &  R.  Co.,  142  Pa.  St.,  580 
(1891). 
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§  5495.    When  Railroads  Cross  Railroads, 

the  courts  must  ascertain  and  define  the  mode  of  crossing- 
which  will  inflict  the  least  possible  injury  upon  the  road  to 
be  crossed,  and  if  practicable  prevent  a  crossing  at  grade. 
Act  of  June  19,  1871,  §  2  (P.  L.,  1  361),  cited  at  length  in 
Chapter  on  "Injunctions."  See  Railroad  Co.'s  Appeal,  13' 
Atl.  Rep.,  915  (1888) ;  B.  B.  Co.  v.  B.  B.  Co.,  134  Pa.  St., 
641  (1890). 


§  5486.  "Where  the  Conditions  on  which  Privileges  were 
Granted  by  any  Act  of  the  General  Assembly 
have  not  been  Performed 

the  Attorney-General  shall  institute  proceedings  on  com- 
plaint of  a  party  in  interest,  and  on  judgment  against  the 
corporation  all  the  powers  granted  on  such  conditions  shall 
cease,  etc.     Act  April  1,   18Y0,  §  1  (P.  L.,  45). 

This  means  clearly  a  proceeding  in  the  form  of  a  quo 
warranto.     Equity  does  not  enforce  forfeitures. 

In  the  case  of  The  National  Endowment  Co.,  142  Pa.  St., 
450  (1891),  the  company  had  been  granted  a  charter  by  the 
court  of  McKean  County.  Subsequently  an  order  was  made 
upon  the  company  to  show  cause  why  the  approval  of  the 
charter  should  not  be  revoked,  on  the  ground  that  the  pur- 
poses of  the  charter  were  not  within  the  meaning  of  the  Act 
of  1874.  "The  certificate  of  incorporation  was  afterwards 
annulled.  Held,  That  inasmuch  as  the  charter  had  never 
been  authorized  by  any  act  of  Assembly,  an  action  of  qtu> 
warranto  was  unnecessary,  and  the  order  revoking  the  cer- 
tificate of  incorporation  was  proper. 

§  5487.    Abandonment  by  Certain  Corporations, 

as  of  turnpikes,  plank  roads,  canal  or  slack-water  naviga- 
tion or  public  highway  of  any  corporation  for  five  suc- 
cessive years,  shall  be  deemed  an  abandonment  of  the 
same  and  of  all  easements,  etc.,  and  all  rights,  privileges 
and  franchises  shall  cease.  Act  March  22,  1871,  §  1 
(P.    L.,  231). 
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.^  5488.    Jurisdiction   of  all  Litigation  between   Stockholders 
and  by  Creditors,  etc. 

The  Act  of  May  4th,  1893  (P.  L.,  29),  provides  : 

That  the  several  courts  of  common  pleas  of  this  Commonwealth  having 
the  powers  of  a  court  of  chancery,  shall  have  jurisdiction  of  all  litigation 
and  disputes  between  stockholders  and  parties  claiming  to  be  stockholders, 
and  between  creditors  and  stockholders  and  creditors  and  the  corporation, 
of  all  corporations  within  this  State ;  and  in  the  proceedings  before  the 
court  in  such  case,  the  service  of  process  upon  the  company  shall  be  held 
and  considered  as  a  service  upon  one  of  the  principal  defendants,  as  pro- 
vided in  the  first  section  of  the  Act  of  April  sixth,  one  thousand  eight  hun- 
dred and  fifty-nine,  relating  to  equity  jurisdiction  and  proceedings. 

§  5489.    When  Corporations  shoiild  be  Named  as  Party. 

All  suits  to  maintain  and  enforce  the  rights  or  protect 
"the  interests  of  a  corporation  should  be  brought  by  the 
directors  in  the  corporate  name,  but  the  stockholders  can 
sue  both  at  law  and  in  equity  in  their  own  names  in  behalf 
of  corporate  interests  where  the  corporation  cannot  or  will 
not  do  so  in  its  corporate  capacity.  The  pleadings  must 
show  either  the  refusal  of  the  corporation  to  sue  on  proper 
request,  or  that  it  is  in  the  control  of  the  parties  against 
whom  suit  is  brought,  and  in  either  event  the  corporation 
may  be  joined  as  a  party  defendant. 

A  corporation  should  be  made  a  pai-ty  defendant  in  any 
suit  affecting  its  corporate  rights,  liabilities,  property  or 
franchises. 

Where  the  prayer  is  for  an  injunction,  or  a  receiver,  or 
an  account,  or  to  foreclose  a  corporation  mortgage,  or  to 
prevent  the  usurpation  of  corporate  franchises,  the  corpo- 
ration is  a  necessary  party  defendant. 

§  5490.    When  Corporations  Suable  in  Equity. 

It  is  unnecessary  to  say  that  for  just  causes  corporations 
can  sue  and  be  sued  in  equity  precisely  as  natural  persons, 
for  account,  for  mal-administration  of  trusts,  for  nuisance, 
and  generally  for  all  wrongs  cognizable  in  chancery.  In 
addition,  it  may  be  noted  that  corporations  may  be  pro- 
ceeded against  for  all : 
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§  5491.    Acts  Ultra  Vires  by  Injimetion. 

This  would  seem  to  be  very  clearly  so  without  the  as- 
sistance of  the  Act  of  June  19,  1871,  §  1  (P.  L.,  1361),  al- 
ready cited. 

In  cases  of  trespass  by  corporations,  equity  will  act 
with  promptness  and  apply  stringent  rules.  Corporations 
must  keep  within  the  strict  limits  of  their  statutory  powers, 
and  any  deviation  from  the  terms  prescribed  by  the  statute 
will  be  punished  by  injunction. 

Where  corporations  exceed  their  authority  in  the  con- 
struction and  operation  of  their  plant  or  works,  and  do  not 
exercise  due  care,  skill  and  promptness,  thereby  causing  in- 
jury to  others,  the  courts  will  interfere. 

Bills  to  restrain  corporate  action  within  proper  limits 
are  very  frequent  and  are  used  in  cases  of  corporations  of 
a  municipal  and  public  character,  as  well  as  of  a  private, 
mercantile  or  eleemosynary  kind. 

§  6492.    When  Corporations  Cannot  be  Sued  in  Equity. 

1.  To  secure  a  forfeiture.  This  redress  is  only  obtained 
hjquo  warranto.  Turnpike  Co.  v.  McConaby,  16  S.  &  R., 
140  (1827) ;  Comm.  v.  Burrell,  7  Pa.  St.,  34  (1847)  ;  Comm. 
V.  Bridge  Co.,  20  Pa.  St.,  185  (1852)  ;  Comm.  v.  R.  R.  Co., 
20  Pa.  St.,  518  (1853) ;  Buck  Mt.  Co.  v.  Lehigh  Co.,  50  Pa. 
St.,  91  (1865)  ;  R.  R.  Co.  v.  Keenan,  56  Pa.  St.,  198  (1867) ; 
Lejee  v.  Rwy.  Co.,  2  W.  N.,  170  (1875). 

2.  To  try  the  validity  of  a  corporate  election.  The 
proper  remedy  is  quo  tvarranto.  Vpdegraff  v.  Crans, 
47  Pa.  St.,  103  (1864);  Comm.  v.  Graham,  64  Pa.  St., 
339  (1870);  Gilroy's  Appeal,  100  Pa.  St.,  6  (1882); 
Comm.  V.  Detwiller,  131  Pa.  St.,  614  (1890) ;  Jenkins  v. 
Baxter,  160  Pa.  St.,  199  (1894);  Springs  Co.  v.  McMeen, 
161  Pa.  St.,  639  (1894),  though  the  apparent  object  of  the 
bill  is  to  compel  the  surrender  of  corporate  property. 

3.  To  compel  a  public  corporation  to  perform  a  duty  to 
the  public.     This  redress  is  obtained  by  mandamus. 

A  corporation  cannot  be  compelled  to  perform  a  public 
duty  at  the  suit  of  a  private  individual,  in  the  absence  of 
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special  right  or  authority.  Such  right  can  be  exercised  by 
the  Attorney-General  alone.  Coal  Co.  v.  Navigation  Co., 
50  Pa.  St.,  91  (1865)  ;  Philadelphia  v.  Bridge  Co.,  6  Phila., 
523  (1868)  ;  Cumberland  Valley  R.  R.  Co.'s  Appeal,  62 
Pa.  St.,  218  (1869) ;  Lejee  v.  Rwy.  Co.,  2  W.  N.,  ITO 
(1875)  ;  Collins  v.  Northeastern  Elevated  Rivy.  Co.,  32  W. 
N.,  379  ;  32  Amer.  Law  Reg.,  897  (1893)  ;  Comm.  v.  Ele- 
vatedRwy.  Co.,  34  W.  N.,  267(1894). 

4.  To  recover  damages  for  wrongs  committed  by  indi- 
viduals who  are  officers  of  a  corporation  but  acting  clearly 
beyond  the  charter  right.  It  was  at  one  time  supposed  that 
a  corporation  could  not  commit  a  tort.  This  has  been 
modified,  but  the  remedy,  wherever  applicable  to  a  corpora- 
tion, would  be  at  law  and  not  in  equity. 

Where  the  right  of  action  lies  exclusively  in  a  corpo- 
ration, as  in  calls  upon  stock,  creditors  cannot  file  a  bill  to 
enforce  the  right  until  after  demand  upon  and  refusal  by 
the  corporation  to  proceed  ;  yet  if  the  wrong  complained  of 
be  one  that  has  been  perpetrated  by  the  officers  or  directors 
of  the  corporation,  such  bill  may  be  immediately  filed  with- 
out first  making  such  demand.  Penn  Bank  v.  Hopkins, 
111  Pa.  St.,  328(1885). 


§  5493.    Form  of  Bill  by  a  Corporation  to  Restrain  Interference 
with  Corporate  Franchises. 

In  the  Court  of  Common  Pleas,  No.        ,  of  Philadelphia  County. 
Sitting  in  Equity. 

Between 
The  Railway  Company, 

Plaintiff, 
and 
City  of  Philadelphia  and  A.  B.,  Director 
of  Public  Works  of  said  city,  and  C.  D., 
Chief    of  the    Bureau  of  Highways  of 
said  city,  Defendants. 


Term  18    .     No 


To  the  Honorable  the  Judges  of  said  Court : 

The  Railway  Company,  of  the  City  of  Philadelphia,  brings  this 

its  bill  against  the  above-named  defendants  and  complains  : 

I.  By  an  act  of  General  Assembly  of  this  Commonwealth,  approved 
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the  day  of  ,  A.   D.,  18    ,  plaintiff  was  incorporated  with 

authority  inter  alia : 

To  lay  a  single  track  of  railway,  commencing  on  Street ;  thence 

along  said  Street  to  Street ;  thence  along  said  Street 

to  Street ;  thence  along  said  Street  to  Street ;  thenco 

along  said  Street  by  double  track  to  Street ;  thence   along 

■said  Street  by  double  track   to  Street ;  thence  along 

Street    by    double    track    to  Avenue;  thence     along    said 

Street  by  single  track  to  ivenue  ;  thence   along  said  Ave- 

nue to  Street ;   and   connect  with  its    said   track    or  tracks    on 

said  Street ;  and  thence  along  said  Street  by  double  track 

to  the  River  ,  witli  the  right  to  make  such  turnouts,  sidings  and 

switchings  and  connections  as  the  said  company  may  deem  requisite  to 
join  their  own  tracks,  or  connect  with  any  other  railway  company's  track 
on  said  streets  ;  and,  furthermore,  to  extend  their  said  tracks  from 
Street  by  double  track  along  Street  to  Street ;  thence  along 

Street  by  double  track  to  Street,  and  to  connect  with  their 

track  on  Street,  with  full  authority  to  take  up  all  paving  necessary  for 

laying  its  track  or  tracks  ;  and  were  thereby  authorized  to  select  a  suitable 
place  for  the  erection  of  depots,  stables,  offices  and  other  buildings  neces- 
sary for  conducting  the  business  of  the  said  railway  company  ;  "  and  they 
shall  have  full  authority  to  lay  tracks  along  such  streets  as  may  be  most 
convenient  to  reach  the  depots  and  stables  of  said  company.  And  should  it 
be  necessary  to  cross  the  tracks  of  any  other  company  at  grade,  they  shall 
be  permitted  to  do  so  by  paying  all  expenses  thereof ;  provided,  the  consent 
of  the  Councils  of  the  City  of  Philadelplua  be  first  obtained  thereto." 

II.  That  the  Select  and  Common  Councils  of  the  said  City  of  Philadel- 
phia declared  their  consent  to  the  construction  of  the  said  passenger  railway, 
as  authorized  to  be  laid  out  and  built  by  the  said  act  of  incorporation  men- 
tioned in  paragraph  I.  of  bill,  by  the  following  ordinance,  approved  the 

day  of  ,  A.  D.,  18    . 

(Here  insert  ordinance.) 

III.  That  on  the  day  of  ,  A.  D.  18  ,  the  said  Select  and 
Common  Councils  of  the  said  City  of  Philadelphia  adopted  the  following 
resolution,  authorizing  the  Department  of  Highways  to  grant  permission  to 
plaintiff  to  remove  the  cobble  pavements  of  the  streets  on  which  they  were 
authorized  to  lay  their  tracks  : — 

(Here  insert  resolution.) 

IV.  That  plaintiff  has  fully  complied  with  all  the  requirements  and 
provisions  of  the  act  of  Assembly,  ordinance  and  resolution  aforesaid,  and 
lias,  in  pursuance  of  the  authority  granted  by  said  act  of  Assembly,  and 
with  the  consent  of  the  Select  and  Common  Councils  of  said  city,  and  by 
permission  of  the  said  Bureau  of  Highways  of  said  city,  laid  and  constructed 
a  double  track,  inter  alia,  along  Street,  from  Street  to 
Street,  and  is  now  operating  the  same  by  running  their  cars  thereon. 

"V.  That  upon  the  day  of  ,  A.  D.  18    ,  plaintiff  was  noti- 

fied by  the  Chief  of  the  Bureau  of  Highways  to  remove  the  tracks  laid  by 
plaintiff  upon  Street,  between  Street  and  Street.     A 

copy  of  said  notice  is  hereto  attached,  as  part  hereof,  marked  "  Exhibit  A." 


BILLS   BY   AND   AGAINST   CORPORATIONS.  265 

VI.  PlairitifT  verily  believes  that  the  said  defendants  intend  to  remove 
said  tracks  in  pursuance  of  said  notice,  and  unless  restrained  by  the  injunc- 
tion of  your  honorable  court  will  proceed  to  carry  said  notice  into  execution 
within  ten  days,  thereby  inflicting  great  and  irreparable  injury  upon 
plaintiff. 

Plaintiff  therefore  needs  equitable  relief  and  prays  : 

1.  That  the  said  defendants  and  the  agents,  employees  and  servants  of 
them  be  enjoined,  specially  until  hearing,  and  perpetually  thereafter,  from 
taking  up  or  removing  the  tracks,  or  either  or  any  of  them,  of  the  said 
plaintiff,  or  from  interfering  with  or  molesting  the  same  in  any  manner,  or 
from  doing  or  causing  to  be  done  any  act  or  thing  to  interfere  with  or  pre- 
vent the  use  and  enjoyment,  by  the  said  plaintiff,  of  said  track  or  tracks. 

3.  General  relief. 

Solicitor  for  Plaintiff. 
(Insert  the  copy  of  notice  as  "  Exhibit  A.") 

:§  5494.    Bills  Against  Stockholders  for  Unpaid  Subscriptions. 

Whenever  an  assessment  is  overdue,  or  where,  by  the 
terms  of  subscription,  an  installment  is  due,  an  action  at 
law  will  lie  against  the  delinquent. 

Where  by  reason  of  insolvency  the  assets  have  passed  to 
an  assignee  or  to  a  receiver,  a  bill  in  equity  may  be  filed 
because  the  delinquent  is  only  bound  to  pay  such  propor- 
tion of  the  unpaid  stock  as  may  be  necessary  to  discharge 
-the  liabilities.  R.  R.  Co.  v.  Thomas,  2  Phila.,  Sii  (1857) ; 
Railway  Co.  v.  Fitter,  60  Pa.  St.,  12i  (1869). 

Stockholders  in  State  banks  are  liable  to  the  noteholders 
of  the  bank,  to  make  up  the  deficiency  of  its  assets  to 
redeem  the  notes.  But  this  liability  is  enforced  by  scire 
facias.     Act  of  April  16,  1850,  §§  32,  33  (P.  L.,  490). 

Frequently  stockholders  are  liable  in  case  of  insolvency 
-to  double  the  amount.  A  bill  in  equity  to  enforce  this 
liability  was  sustained  in  Megargee  v.  Phillips  et  al.,  C.  P. 
No.  2  of  Philadelphia  County,  June  Term,  1887,  No.  874, 
MS.  See  Columbian  Bank's  Estate,  147  Pa.  St.,  422 
(1892).  The  liability  was  imposed  by  the  express  terms  of 
the  bank's  charter. 

The  Act  of  May  11,  1874,  §  1  (P.  L.,  135),  provides 
that  stockholders  in  banks  and  all  other  incorpo- 
rated companies  doing    the    business  of   banks   shall  be 
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personally  liable  for  all  debts  and  deposits  in  their  indi- 
vidual capacity,  to  double  the  amount  of  the  capital  stock 
held  and  owned  by  each  :  Provided,  The  stockholders 
accept  the  provisions  of  this  act. 


5495.    Form  of  Bill  by  Assignees  to  Enforce  Statutory  Lia- 
bility of  Stockholders  in  Private  Corporation. 

In  the  Court  of  Common  Pi^as,  No.       ,  fob  the  County  of 
Philadelphia. 

In  Equity. 


Between  E.  M.  and  P.  F.,  Assignees  of 
the  C.  Bank,  Plaintiffs, 
and 
C.  P.,  J.  S.  S.,  N.  H.  and  J.  W., 
Defendants. 


Of  Term,  18 

No.      . 


To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiffs  file  this  their  biU  against  the  defendants,  and  aver : 

1.  The  said  plaLntifiEs  are  assignees  for  the  benefit  of  creditors  of  the  C. 
Bank,  by  deed  of  assignment  (dated),  and  recorded  (here  set  forth  record),, 
and  file  this  their  biU,  for  the  benefit  of  all  the  creditors  of  said  bank. 

2.  The  C.  Bank  is  a  corporation  created  under  the  laws  of  the  State  of" 
Pennsylvania,  with  authority  to  receive  deposits  and  make  discounts,  but 
with  no  authority  to  issue  bank-notes. 

3.  The  said  bank  became  insolvent  on  (date). 

4.  The  defendants  were  stockholders  in  the  said  The  C.  Bank  at  the 
time  of  the  insolvency  of  the  said  bank. 

5.  By  the  charter  of  said  bank  it  is  provided  that  the  stookholdei-s  shall 
be  personally  liable  in  double  the  amount  of  stock  held  by  them  severally. 

The  said  The  0.  Bank  was  incorporated  by  an  act  of  the  General  As- 
sembly of  Pennsylvania,  approved  ,18  (P.  L.,  .page  ), 
a  true  copy  of  which  the  plaintiffs  attach  hereto  as  part  hereof,  marked 
"  Exhibit  A." 

6.  The  assignees  of  said  bank  have  settled  their  first  account,  which  has 
been  referred  to  an  auditor  whose  report  discloses  that  there  was  in  their 
hands  distributable  to  creditors  the  sum  of  |  ,  while  the  claims  of 
creditors  presented  to  said  auditor  amount  to  $ 

The  assets  not  brought  into  the  First  Account  and  likely  to  be  realized 
wiU  amount  to  not  more  than  $  ,  while  there  are  claims  outstand- 

ing and  not  yet  proven  which  may  amount  to  $  and  upwards. 

The  actual  deficiency  will  be  not  less  than  %  ,  and  that  sum  at. 

least  will  be  required  in  addition  to  all  that  is  now  in  hand  to  pay  the  cred- 
itors. 
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7.  At  the  time  of  the  assignment  of  the  bank  there  had  been  nominally 
issued  and  outstanding,  according  to  the  books  of  the  bank,  shares  of 
its  stock  of  the  par  value  of  $  each.  The  holders  of  these  shares  are- 
liable  by  law  for  the  debts  of  the  corporation  to  an  amount  equal  to  double 
the  par  value  of  such  shares. 

8.  The  plaintiffs  aver  that  for  the  proper  ascertainment  of  the  indebt- 
edness of  the  said  defendants  it  is  necessary  to  state  an  account ;  that  the 
whole  of  the  additional  liability  of  the  stockholders  wUl  not  be  suflScient  to- 
pay  the  debts  of  the  bank,  and  that  an  assessment  must  be  made  on  the 
stockholders  to  the  extent  of  the  whole  of  the  statutory  liability  of  the 
stockholders  for  the  pui-pose  of  paying  said  debts.  This  can  only  be  done 
as  the  plaintiffs  are  advised,  in  a  court  having  equity  jurisdiction  and  the 
power  to  state  the  accounts  between  the  parties. 

9.  The  plaintiffs  are  also  advised  and  aver  that  proceedings  by  bill  are 
more  convenient  and  less  cumbersome,  by  reason  of  the  gi'eat  number  of 
persons  who  are  interested  either  as  debtor  or  creditor,  and  the  number  of 
accounts  which  will  require  adjustment. 

10.  That  there  has  never  been  any  issue  of  bank-notes  by  the  said  The 
C.  Bank. 

11.  That  the  discovery  of  the  several  matters  herein  charged  is  mate- 
rial and  necessary  and  that  the  same  can  only  be  obtained  in  a  court  of 
equity  jurisdiction. 

13.  That  the  matters  herein  contained  as  to  which  discovery  is  prayed 
are  within  the  knowledge  of  the  defendants. 

The  plaintiffs  hence  need  equitable  relief  as  follows  : 

1.  Discovery  of  the  matters  pertinent  to  the  issues  involved. 

2.  That  there  may  be  ascertained  : 

(a)  the  value  of  the  assets  of  said  bank  ; 
(6)  the  amount  of  its  debts  and  liabiUties  ; 

(c)  the  amount  properly  assessable  upon  the  stockholders  toward  the- 
payment  of  those  debts. 

3.  That  the  amount  so  found  to  be  payable  by  such  stockholders  may 
be  decreed  to  the  plaintiffs  as  assignees,  for  distribution  according  to  law. 

4.  That  the  court  may,  under  their  powers  of  amendment,  add  to  or 
strike  from  the  record  the  names  of  persons  by  or  against  whom  such  a  bill 
should  or  should  not  be  filed,  in  order  to  enforce  the  equities  between  the- 
parties  entitled  and  liable. 

5.  Further  reUef . 

For  Plaintiffs. 
(Attach  Exhibit  "  A.") 

§  5496.    When  Stockholder  can  Sue  Corporation. 

The  right  of  a  stockholder  to  sustain  a  suit  founded  on 
a  right  of  action  existing  in  the  corporation  is  thus  lucidly 
and  logically  stated  by  Mr.  Justice  Miller  in  Hawes  v. 
Oakland,  104  U.  S.,  450  (1881) : 
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"  To  enable  a  stockholder  in  a  corporation  to  sustain  in 
a  court  of  equity  in  his  own  name  a  suit  founded  on  a  right 
of  action  existing  in  the  corporation  itself,  and  in  which 
the  corporation  itself  is  the  appropriate  plaintiff,  there  must 
exist  as  the  foundation  of  the  suit  : 

"Some  action  or  threatened  action  of  the  managing 
board  of  directors  or  trustees  of  the  corporation  which  is 
beyond  the  authority  conferred  on  them  by  their  charter  or 
■other  source  of  organization  ; 

"  Or  such  a  fraudulent  transaction  completed  or  con- 
templated by  the  acting  managers,  in  connection  with 
some  other  party  or  among  themselves,  or  with  other 
shareholders,  as  will  result  in  a  serious  injury  to  the  corpo- 
ration, or  to  the  interests  of  the  other  shareholders  ; 

"  Or  where  the  board  of  directors  or  a  majority  of  them 
are  acting  for  their  own  interest,  'in  a  manner  destructive  of 
the  corporation  itself,  or  of  the  rights  of  the  other  share- 
holders ; 

"  Or  where  the  majority  of  shareholders  themselves  is  op- 
pressively and  illegally  pursuing  a  course  in  the  name  of 
the  corporation  which  is  in  violation  of  the  rights  of  the 
other  shareholders,  and  which  can  only  be  restrained  by 
the  aid  of  a  court  of  equity.  *  *  * 

"  Before  the  shareholder  is  permitted  in  his  own  name 
to  institute  and  conduct  a  litigation  which  usually  belongs 
to  the  corporation,  he  should  show  to  the  satisfaction  of 
the  court  that  he  has  exhausted  all  the  means  within  his 
reach  to  obtain  within  the  corporation  itself  the  redress  of 
his  grievances  or  action  in  conformity  to  his  wishes. 

"He  must  make  an  earnest,  not  a  simulated  effort  with 
the  managing  body  of  the  corporation  to  induce  remedial 
action  on  their  part,  and  this  must  be  apparent  to  the  court. 
If  time  permits,  or  has  permitted,  he  must  show,  if  he  fails 
with  the  directors,  that  he  has  made  an  honest  effort  to 
obtain  action  by  the  stockholders  as  a  body,  in  the  matter 
of  which  he  complains.  And  he  must  show  a  case,  if  this 
is  not  done,  where  it  could  not  be  done,  or  it  was  not  reason- 
able to  require  it." 

Followed  in  Detroit  v.  Dean,  106  U.  S.,  537  (1882). 
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Where  the  corporation  is  under  the  control  of  defend- 
ants and  the  circumstances  show  that  a  request  to  hring^ 
suit  would  be  fruitless,  the  application  need  not  be  made. 

Where  the  directors  of  a  corporation  have  been  guilty 
of  fraud  in  the  management  of  its  affairs,  a  stockholder 
may  maintain  a  bill  for  the  protection  of  the  corporation. 
Watts'  Appeal,  78  Pa.  St.,  3Y0  (1875)  ;  Spering's  Appeal, 
71  Pa.  St.,  24:  (1872) ;  Gravenstine's  Appeal,  49  Pa.  St., 
320  (1865). 

§  5497.    Wliat  is  Required  in  the  TJ.  S.  Courts  if  Stockholder 
Files  a  Bill. 

The  94th  Equity  Eule  of  the  Supreme  Court  of  the 
United  States  requires  that  the  bill  against  a  corporation 
and  others,  founded  on  rights  which  the  corporation  might 
properly  assert,  must  be  verified  by  oath,  must  show  that 
plaintiff  was  a  shareholder,  that  the  suit  is  not  collusive, 
and  the  plaintiff  must  show  with  particularity  his  efforts 
to  secure  action  by  the  dirctors,  etc. 

§  5498.    When  a  Stockholder  can  Sue  Directors. 

For  fraud,  embezzlement,  wilful  misconduct,  breach  of 
trust,  gross  inattention  or  negligence  by  which  fraud  has 
been  perpetrated  by  agents,  officers  or  co-directors.  Sper- 
ing's  Appeal,  71  Pa.  St.,  11  (1872). 

It  would  seem  that  a  director  is  responsible  for  acts 
clearly  ultra  vires.  As  if  directors  of  a  bank  should  lose 
its  capital  by  building  a  railroad.  If  the  acts  be  infra 
vires,  then  the  officers  can  only  be  responsible  for  mala 
fides.  Thus,  the  loaning  of  money  by  a  bank  is  one  of  its 
usual  powers.  The  discount  of  a  note  drawn  and  endorsed 
by  persons  in  good  commercial  standing,  who  failed  soon 
after,  would  not  subject  the  directors  to  liability.  But 
if  the  loan  were  really  to  themselves  in  the  guise  of  other 
and  irresponsible  names,  the  act  would  be  mala  fide. 

%  5499.    Proceedings    Against    Ofllcers    and    Shareholders    of 
State   Banks. 

Directors  of  State  banks  making  dividends  impairing 
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"the  capital  are  jointly  and  severally  liable  in  action  of  debt, 
scire  facias,  or  bill  in  equity.  Act  April  16,  1850,  §  10, 
Art.  12  (P.  L.,  483). 

§  5500.    Suit  Must  be  Brought  in  County  where  Bank  Located. 

The  Act  of  April  12,  1867,  §  2  (P.  L.,  71),  thus  provides 
where  suit  is  brought  against  officers  through  whose  acts 
-fraudulent  insolvency  is  caused. 

§  5501.    stockholders'  Liability  is  not  Primary. 

Their  liability  is  secondary  and  cannot  be  enforced  until 
iihe  assets    of    the    bank    are    exhausted.      Patterson   v. 
Wyomissing  Co.,  40  Pa.  St.,  117  (1861). 

§  5502.    Assignee  Must  Sue. 

Where  bank  insolvent,  the  assignee  must  sue  the 
directors  and  stockholders  in  equity  in  the  county  where 
bank  was  located  after  exhausting  the  assets.  Means' 
Appeal,  85  Pa.  St.,  75  (1877). 

§  5503.    Form   of  BiU  by  Stockholder    of  Banking   Company 
for  Receiver— Injunction. 

In  the  Coitet  of  Common  Pleas,  No.        ,  fob  the  City  aud 
County  op  Philadelphia. 

Sitting  in  Equity. 

Between 
H.  B.,  on  behalf  of  himself  and  all 

other  stockholders  of  The 

Banking  Company  who,  desiring 

to  become  parties,  may  contribute 

to    the     expenses    of    this    suit. 

Plaintiff, 

and 
The  Banking  Company,  W. 

F.  8.,H.  B.  P.,H.  S.  S.,G.  H.  v., 

I.  P.  C,  W.  M.,  J.  S.  and  A.  M., 

Defendants. 

To  the  Honorable  the  Judges  of  said  Court : 
The  plaintiff  complains  and  says : 
I.  That  the  Banking  Company  is  a  corporation  created  under 
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"the    Act    of  the  General  Assembly   of  Pennsylvania,   approved  , 

entitled 

II.  That  plaintiff  is  a  holder  of  the  stock  of  the  said  corporation,  to 
the  number  of  fifty  shares  of  the  par  value  of  five  thousand  dollars. 

III.  That  plaintiff,  in  ,  was  induced  to  subscribe  to  the  stock 
of  the  said  corporation,  by  fraudulent  misrepresentations  made  by  tlie 
president  thereof,  that  the  paid-up  cash  capital  of  the  company  amounted 
to  two  hundred  thousand  dollars,  and  that,  if  plaintiff  subscribed  to  the 
stock  of  the  said  corporation,  he  would  receive  from  ten  to  twenty  per 
cent,  per  annum  on  the  amount  of  his  subscription. 

IV.  That  these  aforesaid  representations  were  false  and  fraudulent, 
that  instead  of  the  paid-up  cash  capital  amounting  to  two  hundi-ed  thou- 
sand dollars,  the  said  cash  capital  never  amounted  at  any  time  to  more 
than  seventy-three  thousand  dollars. 

V.  That  by  means  of  these  fraudulent  representations  and  misstate- 
ments, plaintiff  was  led  to  subscribe  for  fifty  shares,  and  to  pay  four  thou- 
sand dollars  on  account  of  the  par  value  of  said  fifty  shares  of  stock, 
whereas,  in  fact,  at  the  time  of  his  subscription,  said  stock  was  not  worth 
within  a  very  large  amount  of  the  par  value  thereof. 

The  plaintiff  ascertained,  in  a  few  months  after  the  date  of  his  sub- 
scription, that  said  stock  was,  at  the  time  of  said  subscription,  worth  from 
twenty  to  twenty-five  per  cent,  less  than  its  par  value. 

VI.  That  the  said  defendants  have  frequently  loaned  large  sums  of 
money  on  the  stock  of  the  said  corporation,  thereby  violating  the  23d 
section  of  the  Act  of  May  13,  1876  (P.  L.,  168),  which  directs  "  that  no 
corporation  *  *  *  shall  take  as  security  for  any  loan  or  discount,  a  lien  on 
any  part  of  its  capital  stock,  but  the  same  surety,  both  in  kind  and  amount, 
shall  be  required  of  persons,  shareholders  and  not  shareholders  ;  and  no 
such  corporation  shall  be  the  holder  or  purchaser  of  any  portion  of  its 
capital  or  of  the  capital  stock  of  any  other  incorporated  bank,  unless  such 
purchase  shall  be  necessary  to  prevent  loss  upon  a  debt  previously  con- 
tracted in  good  faith.  *  *  *  " 

And  plaintiff  charges  that  by  reason  of  the  violation  of  said  statute, 
the  said  corporation  has  incurred  the  penalties  of  a  forfeiture,  and  that  a 
repetition  of  said  unlawful  acts  would  jeopard  the  corporate  franchise  and 
destroy  the  value  of  its  stock. 

VII.  That  W.  F.  S.  is  president,  and  H.  B.  P.  is  cashier,  of  said  cor- 
poration, and  that  W.  F.  S.,  G.  H.  V.,  I.  P.  C,  W.  M.,  J.  S.  and  A.  M. 
are  the  directors  of  said  corporation,  and  that  all  of  said  persons,  in  their 
direction  of  the  affairs  of  the  said  corporation,  have  been  and  still  are 
guilty  of  such  gross  waste  and  mismanagement  that  the  stock  of  said  com- 
pany has  largely  depreciated  in  value  ;  and  if  said  corporation  continues 
its  business,  the  amount  now  representing  the  value  of  its  stock  will  be 
greatly  jeopardized,  and  will  eventually  be  wholly  lost.  By  reason  where- 
of, and  of  the  aforesaid  fraudulent  misstatements,  the  plaintiff  has  suffered 
great  pecuiary  loss,  which  will  be  increased  if  said  business  is  continued. 

Wherefore,  plaintiff  needs  and  prays  equitable  relief  as  follows  : 
First.— An  injunction,  special  till  hearing,  and  perpetual  thereafter. 
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restraining  and  enjoining  the  Baid  defendants,  the  Banking  Com- 

pany, and  the  said  W.  F.  S.,  H.  B.  P.,  H.  S.  S.,  G.  H.  V.,  I.  P.  C,  W.  M., 
J.  S.  and  A.  M.,  officers  and  agents,  and  all  others  in  its  employ  or  con- 
nected therewith,  from  doing,  or  suffering,  or  permitting  to  be  done,  any 
business  whatever  as  a  bank  or  any  other  corporate  act,  and  from  inter- 
meddling with,  or  in  any  manner  disposing  of  the  books,  papers,  money, 
choses  in  action,  assets  or  property  of  the  said  corporation. 

Second.— That  a  receiver  be  appointed  by  your  honorable  coiirt,  who 
shall  take  immediate  possession  of  the  books,  records,  money,  choses  in 
action,  and  all  the  property  of  the  corporation  defendant  of  every  descrip- 
tion, for  the  benefit  of  plaintiflE  and  of  all  other  parties  in  interest. 

Third. — ^That  the  said  defendants  make  full  discovery  of  all  the  matters 
herein  charged. 

Fourth.— ^nc\i  other  and  further  relief  as  to  your  Honors  may  seem 
meet. 

Solicitors  pro  Plaintiffs. 


§  5504.  Form  of  Supplemental  Bill  by  a  Stockholder  Against 
a  Railroad  Alleging  Insolvency — Default  on  Mort- 
gage—Decree Already  Entered  in  Another  County. 

(Caption.) 

To  the  Honorable  the  Judges  of  the  Court  of  Common  Pleas  for  the  County 
of  Chester  : 

A.  B.,  the  plaintiff,  brings  this  his  supplemental  bill  against  The 
Eailroad  Company,  a  body  politic  and  corporate  in  the  law,  having 
its  principal  place  of  business  in  said  County  of  Chester,  and  against  C.  D. 
and  E.  F.  (etc.,  naming  them),  directors  of  said  corporation,  andN.  L.  Y., 
sheriff  of  the  County  of  Chester,  defendants.  And  thereupon  plaintiff 
complains  and  shows : 

I.  That  on  the  (date)  he  presented  to  the  Court  of  Common  Pleas  of 
Delaware  County  in  equity  his  original  bill  against  the  corporation  defendant 
above  named,  wherein  he  averred  that  he  was  a  stockholder  and  bondholder  of 
the  corporation  defendant ;  thatsaid  corporation  was  involved  in  debt  to  a 
considerable  extent,  and  that  two  judgments  were  held  against  said  cor- 
poration on  which  writs  of  fieri  facias  had  been  issued  and  levies  made  by 
the  sheriffs  of  Delaware  and  Chester  Counties  upon  all  the  personal  property 
of  said  corporation  in  said  counties. 

II.  And  plaintiff  further  avers  that  a  sale  of  said  property  under  said 
levies  made  would  result  to  the  material  injury  of  plaintiff  and  others  in- 
terested in  said  corporation,  and  he  therefore  prayed  the  said  Court  of 
Common  Pleas  of  Delaware  County  in  equity  to  restrain  the  sheriff  of 
Delaware  County  from  proceeding  further  with  said  levies,  and  for 
the  appointment  of  a  receiver,  as  by  reference  to  said  original  bill 
will  more  fully  and  at  large  appear.  And  the  several  applications  thereon 
made  on  (date)  were  granted  by  the  sai^  Court  of  Common  Pleas  of  Dela- 
ware County  in  equity,  all  which  by  reference  to  the  certified  copy  of  the 
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record  of  said  original  suit  in  said  Court  of  Common  Pleas  of  Delaware 
County  in  equity  filed  in  this  iioiiorable  court  on  the  (date)  wiU  more  fully 
appear. 

III.  And  plaintiff  further  showeth  that  since  said  proceedings,  to  wit, 
on  the  (date)  the  said  corporation  defendant  has  made  default  in  the  pay- 
ment of  the  interest  coupons  attached  to  the  bonds  issued  under  and  secured 
by  the  mortgage  referred  to  in  said  original  bill,  said  coupons  liaving  fallen 
due  on  the  said  (date),  and  the  said  corporation  defendant  having  wholly 
omitted  and  neglected  to  pay  the  same  or  any  of  .them,  or  any  part  thereof, 
or  to  provide  for  the  payment  thereof. 

IV.  And  plaintiff  further  shows  that  the  amount  of  the  bonds,  the 
coupons  of  which  have  not  been  paid  as  aforesaid,  exceeds  one  hundred 
tliousand  dollars,  and  that  the  said  default  is  the  third  successive  default  by 
said  corporation  in  the  payment  of  the  coupons  attached  to  said  mortgage 
bonds,  and  tliat  the  said  coupons,  representing  the  interest  due  thereon  for 
three  successive  half-years,  stUl  remain  unpaid. 

V.  And  plaintiff  charges  that  said  corporation  is  otherwise  indebted, 
and  is  insolvent  and  unable  to  pay  its  coupons  already  due  as  aforesaid, 
and  its  other  debts.  Tlie  existing  debts,  other  than  the  mortgage  debt, 
plaintiff  charges  to  be  as  follows  : 

(a)  A  balance  on  constructive  account  incurred  in  the  building  and 
equipment  of  the  road. 

(b)  Considerable  floating  debt  secured  to  some  extent  by  a  pledge  of 
the  said  mortgage  bonds  as  collateral  thereto  ;  the  exact  amount  of  which 
said  several  debts,  or  the  persons  to  whom  the  same  are  due,  plaintiff  is 
unable  for  want  of  information  to  state,  and  of  which  he  prays  discovery. 

And  plaintifif  charges  that  these  various  equities  require  the  intervention 
and  adjustment  of  this  honorable  court. 

Wherefore  plaintiff  prays  : 

1.  That  the  receiver  heretofore  appointed  by  the  Court  of  Common 
Pleas  of  Delaware  County  be  appointed  receiver  by  your  honorable  court. 

3.  That  a  decree  be  granted  authorizing  a  sale  of  all  the  rolling  stock, 
motive  power,  property,  estate,  and  effects,  rights,  liberties  and  franchises 
of  said  corporation  defendant  freed  and  discharged  of  the  lien  of  said  mort- 
gage and  of  all  other  incumbrances  whatsoever— said  sale  to  be  made  by 
the  said  receiver  appointed  by  your  Honor  for  that  purpose,  at  such  time 
and  place  and  under  such  terms  and  conditions  and  after  such  advertise- 
ment and  notice  thereof  as  this  court  may  direct. 

And  that  the  proceeds  of  said  sale  be  distributed  under  the  direction  of 

this  court. 

3.  And  that  said  defendant  corporation,  its  officers,  counselors, 
agents  and  servants  may  be  restrained,  preliminary  until  hearing  and 
finally  thereafter,  from  further  carrying  on  and  conducting  the  business 
of  said  railroad  company  and  from  holding  the  custody  of  said  motive 
power,  rolling  stock,  property,  estate  and  eflfeots  of  said  company, 
and  that  they  be  enjoined  to  deliver  over  the  same  into  the  custody 
Ind  possession  of  the  person  appointed  receiver  as  aforesaid,  and 
that    said    defendant    N.    L.   Y.,   the    said    sheriff    of   said    County    of 


k;74  BILLS   BY   AND   AGATNST   COKPORATIONS. 

Chester,  his  agents  and  servants,  be,  pending  this  bill  specially  and  there- 
after perpetually,  restrained  from  any  further  proceeding  with  the  said  writs 
ot  fieri  facias  now  in  their  hands  and  levied  upon  the  property,  estate  and 
effects  of  said  corporation  defendant  as  aforesaid,  or  that  may  hereafter  be 
placed  in  the  hands  of  him,  the  said  N.  L.  Y.,  sheriff  as  aforesaid. 

4.  Further  relief. 

And  the  plaintiff  will  ever  pray,  etc. 

,  Solicitor  for  Plaintiff. 


Chester  County,  ss.: 

J.  M.  D.,  on  oath,  says  that  the  facts  stated  in  the  foregoing  bill  as  of 
his  own  knowledge  are  true,  and  so  far  as  stated  upon  the  information  of 
others  he  believes  them  to  be  true. 

Sworn  to  and  subscribed    \ 
before  me  (date).  [     J-  M.  D. 

.  Notary  Public. 

§  5505.  Form  of  Bill  by  a  Stockholder  against  Fraudulent  Di- 
rectors to  Bestrain  Issuing  of  bonds,  Creating  of  a 
Mortgage,  for  a  Eeceiver,  etc. 

In  the  Couet  of  Common  Pleas,  No.      ,  of  the  Couhtt  of 

In  Eqidty. 
To  the  Honorable  the  Judges  of  the  said  Court : 

L.  S. ,  as  well  for  himself  as  such  other  stockholders  of  the  Rail- 

way Company  as,  agreeing  to  contribute  to  the  expenses  of  this  suit,  may 
become  parties  hereto,  brings  this  his  bill  of  complaint  against  The 
Company  and  ,  president,  and  ,  directors  of  said  company, 

and  against  ,  and 

And  thereupon  plaintiff  avers  : 

1.  The  said  defendant  corporation  was  incorporated  under  the  provis- 
ions of  an  "  Act  to  provide  for  the  incorporation  and  regulation  of  certain 
corporations,"  approved  the  29th  day  of  April,  A.  D.  1874,  and  the  several 
supplements  thereto,  and  the  charter  thereof  was  issued  by  the  Governor  of 
the  State  of  Pennsylvania  on  or  about  (date),  and  duly  recorded  in  the 
office  of  the  Recorder  of  Deeds  in  and  for  the  County  of  Philadelphia,  at 
Philadelphia,  in  Charter  Book  No.  ,  page  ,  etc.,  as  by  refer- 
ence thereto  more  fully  and  at  large  appears. 

2.  And  the  plaintiff  further  avers,  that  he  is  the  holder  and  owner  of 
twenty  shares  of  the  capital  stock  of  said  corporation  defendant,  upon 
which  he  has  paid  all  lawful  calls  and  subscriptions ;  and  he  annexes  hereto 
a  copy  of  one  of  the  said  certificates  of  stock,  which  was  so  issued  to  him 
which  copy  is  marked  A,  and  is  intended  as  an  exhibit  to  this  bill,  and 
^which  it  is  prayed  may  be  regarded  as  though  here  set  forth  at  large. 
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3.  And  plaintiff  further  avers  that  he  is  Informed  and  believes  that  at  a 
meeting  of  persons,  alleging  themselves  to  be  the  stockholders  of  the  said 
•company,  held  on  or  about  the  day  of  ,  A.  D,  18  ,  the  said 
defendants  personally  and  above-named  were  elected  president  and  direct- 
ors of  said  company,  and  have  taken  upon  themselves  respectively  the  said 
ofEces  and  trusts. 

4.  And  plaintiff  further  avers,  that  after  said  election  of  president  and 
directors,  they  (the  said  president  and  directors)  elected  (one  of  the 
said  directors),  to  be  the  secretary  of  the  said  company,  at  a  salary  of 

dollars  per  annum,  which  olfice  he  did  accept,  and  part  of  which 
salary  he  has  received,  and  he  still  claims  to  exercise  the  said  office,  and  to  re- 
ceive a  salary  therefor.     And  that  they  did  afterwards  elect  the  said 
(one  of  the  said  directors),  to  be  the  treasurer  of  the  said  company,  at  a 
salary  of  about  dollars  per  annum,  which  office  he  did  accept,  and 

part  of  which  salary  he  has  received,  and  he  stUl  claims  to  exercise  the  said 
office,  and  to  receive  a  salary  therefor  ;  and  did  also  elect  ' '  super- 

intendent," at  a  salary  of  about  dollars  per  annum,  which  office  he 

did  accept,  and  part  of  which  salary  he  has  received,  and  he  stUl  claims  to 
exercise  the  said  office,  and  to  receive  a  salary  therefor ;  and  did  also  elect 
"receivers,"  at  salaries  of  about  dollars  each,  per  annum, 

which  office  they  did  accept,  and  part  of  which  salaries  they  have  received, 
and  they  still  claim  to  exercise  the  said  office,  and  to  receive  salaries  there- 
for. And  plaintiff  avers  that  he  is  ignorant  of  the  exact  amounts  of  said 
:salaries,  respectively,  and  he  prays  discovery  thereof. 

5.  And  plaintiff  further  avers,  that  the  said  president  and  directors 
afterwards  entered  into  some  contract  [nominally,  with  one  ,  who 
shortly  afterwards  assigned  the  same  to  one  ,  and  to  the  said  , 
who  in  truth  and  in  fact  were  at  all  times  interested  in  said  contract,  and 
for  whose  benefit  and  account  the  same  was  made  with  said  J,  for 
the  building  of  the  said  road,  of  the  exact  nature  of  which  contract 
plaintiff  is  ignorant,  but  it  was  dated  on  or  about  the  day  of  , 
A.  D.  18  ,  and  by  its  terms  the  said  contractor  was  to  be  paid  in  a  large 
amount  (viz.,  about  two  hundred  and  fifty  thousand  dollars),  in  the  stock  of 
the  said  company  at  par,  for  the  construction  of  the  said  railway.  And 
plaintiff  avers  that  in  truth  and  in  fact  ,  one  of  the  directors  of  the 
said  company,  was,  and  now  is,  interested  in  the  said  contract. 

6.  And  plaintiff  further  avers,  that  afterwards,  viz. ,  on  or  about  the 

day  of  ,  A.  D.  18     ,  the  said  president  and  directors  entered 

into  a  new  contract  for,  and  in  respect  to  the  building  of  the  said  road,  with 
the  details  of  which  plaintiff  is  ignorant,  but  in  and  by  which  the  said 
directors  did  agree  to  give  to  the  said  and  ,  in  lieu  of  the 

said  stock  so  to  be  given  to  them  as  aforesaid,  one  hundred  and  ninety 
thousand  dollars,  or  thereabouts,  of  the  bonds  of  the  said  company,  secured 
by  mortgage  upon  the  estate,  real  and  personal,  and  upon  the  franchises  of 
said  corporation. 

7.  And  plaintiff  further  avers,  that  the  said  president  and  directors 
upon  the  day  of  ,  A.  D.  18  ,  passed  a  resolution,  a  copy  of 
^which  is  hereto  annexed,  as  an  exhibit  to  this  bill  (marked  B),  and  which  it 
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is  prayed  may  be  regarded  as  though  here  set  forth  at  large,  by  which  it 
was  resolved  that  shares  of  the  capital  stock  of  said  company  to  the  value 
(at  par)  of  sixty-five  thousand  dollars  should  be  issued  to  the  president  and 
directors  thereof. 

That  the  said  stock  had  not  been  subscribed  to  or  paid  for,  and  that  in 
pursuance  of  said  resolution,  a  part  thereof  was  assigned  and  transferred 
upon  the  books  of  said  company  as  follows,  viz.  : 

(Here  set  out  the  distribution.) 

Making  in  all,  twenty-four  hundred  and  ten  shares,  so  assigned  and 
transferred. 

8.  And  plaintiff  avers,  that  he  is  informed  and  believes  that  in  whole  or 
in  part  the  said  stock  (in  pursuance  of  the  combination  and  for  the  purposes 
hereinafter  stated),  has  been  assigned  and  transferred  by  one  or  more  of  the 
said  directors  to  and  among  each  other,  but  plaintiff  is  ignorant  of  the 
exact  manner  and  proportions,  and  of  the  persons  to  whom  the  same  was 
transferred,  and  the  time  when  the  same  was  so  transferred,  and  requires 
discovery  thereof,  and  that  if  the  same  has  been  transferred  to  other  parties 
than  those  personally  named  as  defendants  herein,  that  he  may  have  leave 
to  make  each  such  person,  when  discovered,  by  apt  words  a  party  hereto. 

9.  And  plaintiff  further  expressly  avers,  that  no  one  of  the  transferees 
of  the  said  parties  personally  named  as  defendants  paid  any  value  for  the 
said  stock  so  assigned  and  transferred  to  him  or  them,  and  that  the  said 
stock  so  issued  is  held  by  the  said  transferees,  for  the  parties  to  whom  the 
same  was  so  issued,  and  that  so  far  as  the  same  was  transferred  to  other 
parties  wlio  were  and  are  directors  of  the  said  company,  and  to  aU  persons 
who  paid  no  actual  value  therefor,  such  issue  and  transfer  is  fraudulent  and 
void,  and  that  the  whole  of  the  said  stock  belongs  of  right  to  the  said 
company. 

10.  And  plaintiff  further  avers,  that  there  were  no  lawful  and  proper 
debts  due  by  the  said  company  to  be  paid  by  the  said  stock,  and  that  the 
Issue  and  transfer  thereof  by  the  said  president  and  directors  to  themselves, 
was  and  is  fraudulent  and  void,  and  that  the  said  parties,  or  their  trans- 
ferees with  notice  thereof,  have  thereby  acquired  no  right,  property  or  in- 
terest therein. 

11.  And  plaintiff  further  avers,  that  he  is  informed  and  believes  that  it 
is  pretended  that  the  said  transfer  of  stock  was  ratified  and  approved  at  a 
special  meeting  of  the  stockholders  of  the  said  company,  held  upon  the 

day  of  ,  A.  D.  18    ,  but  plaintiff  avers  that  no  one  except 

the  said  directors,  and  one  or  two  of  their  friends,  was  present  at  the  said 
alleged  meeting  of  stockholders  ;  that  no  due  notice  of  the  intended  holding 
of  the  said  corporate  meeting  was  given,  and  that  the  said  alleged  pro- 
ceedings of  the  said  pretended  meeting  of  stockholders  did  not  and  could 
not  validate  the  proceedings  of  the  said  directors  and  the  fraud  aforesaid. 

13.  And  plaintiff  further  avers,  that  the  said  defendants  personally 
named  have,  from  the  time  of  their  connection  with  the  said  company,  com- 
bined to  conduct  the  same  for  their  individual  profit,  without  regard  to  the 
rights  and  interests  of  the  real  stockholders  therein  ;  that  they  have  paid  in 
but  very  little,  if  any,  money  towards  the  capital  of  the  said  corporation  and 
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are  bona  fide  holders  of  but  a  very  small  portion  of  the  stock  thereof,  and  are 
about  and  intend  to  vote,  or  procure  to  be  voted  upon,  the  said  shares  of 
stock  so  fraudulently  issued  to  them,  at  the  approaching  election  for  direct- 
ors, with  a  view  to  perpetuate  their  power,  and  further  to  consummate 
their  frauds  upon  the  rights  and  interests  of  the  bona  fide  stockholders. 

13.  And  plaintiff  further  avers,  that  the  capital  stock  of  the  said  com- 
pany by  law  consists  of  twenty  thousand  shares,  at  twenty-five  dollars  each  ; 
that  of  the  said  stock  there  was  subscribed,  anterior  to  the  granting  of  the 
charter  aforesaid,  about  shares,  of  which  the  defendants,  , 
each  subscribed                shares,  and  the  defendant,               ,  subscribed  to 

shares  ;  and  plaintiff  expressly  avers,  that  in  pursuance  of  the  said 
combination  and  arrangement,  none  of  ,  the  said  four  last-named 

defendants,  paid,  in  actual  money,  any  sum  whatever,  at  the  time  of  their 
respective  subscriptions  aforesaid. 

14.  And  plaintiff  is  informed,  believes  and  charges  that  at  the  time  of 
subscription  to  said  stoelc,  or  sometiine  afterwards,  the  said  defendants, 

,  each  subscribed  to  shares  as  aforesaid,  and  the  defendant, 

,  subscribed  to  said  shares,  and  that  the  charter  ivas  issued 

and  obtained  on  the  faith  of  said  subscriptions.  Tliat  afterwards,  by  some 
vote  of  the  directors  of  said  company,  or  in  some  other  way,  the  said  last- 
mentioned  subscriptions  were  or  are  pretended  to  have  been  cancelled  and 
released,  and  the  said  parties  were  released  from  all  liability  for  and  in 
respect  to  such  subscriptions. 

And  plaintiff  avers,  that  such  releases  and  cancellations  were  fraudulent 
and  void,  and  that  the  said  parties  are  respectively  liable  upon  such  sub- 
scriptions, and  bound  by  lawto  X3ay  all  snnis  for  installments  which  have  or 
may  hereafter  be  called  and  required  to  be  paid  upon  the  other  shares  of  the 
stock  of  said  company. 

15.  And  plaintiff  further  avers,  that  shares  of  the  said  capital 
stock  have  been  issued  to  the  said  contractors,  which,  it  has  been  agreed, 
as  above  stated,  is  to  be  exchanged  for  bonds.  Upon  said  stock,  plaintiff  is 
also  informed  and  believes,  the  contractors  have  agreed  not  to  vote  at  the 
next  election.  That  shares  of  said  capital  stock  have  been  trans- 
ferred as  above  stated  (in  pursuance  of  the  resolution  of  ,  aforesaid), 
to  said  defendants  ;  and  that  there  is  held  by  bona  fide  stockholders,  who 
have  subscribed  and  paid  therefor,  in  good  faith,  shares  of  said 
capital  stock,  leaving  thereof  undisposed  of                shares. 

16.  And  plaintiff  further  avers,  that  the  said  defendants  are  about  un- 
necessarily to  use  and  expend  the  balance  of  the  said  capital  stock  in  the 
making  of  some  contract  with  one  or  more  of  the  said  directors,  for  the  pur- 
chase of  land  and  the  erection  of  buildings,  at  an  undue  and  unreasonable 
price. 

17.  And  plaintiff  further  avers,  that  he  is  informed  and  believes,  that 
within  a  few  days  past  the  said  defendants  have  executed  some  bonds,  pur- 
porting to  be  secured  by  a  mortgage  (at  the  same  time  executed)  upon  the 
property  of  the  said  company  ;  with  the  exact  amount  and  character  of 
which  plaintiff  is  ignorant,  but  in  said  mortgage,  as  he  is  informed  and  be- 
lieves, and  ,  defendants  above  mentioned,  are  named  as 
trustees. 
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And  plaiiitifif  further  avers,  that  the  said  last-mentioned  bonds  have 
not  been  negotiated. 

18.  And  plaintiff  charges,  that  the  said  last-mentioned  bonds,  and  the 
said  mortgage,  are  void  and  fraudulent ;  and  that  the  said  defendants  have 
no  right,  by  law,  to  create  and  issue  the  said  bonds,  or  mortgage,  to  secure 
the  same,  and  that  the  said  bonds  and  mortgage  should  be  canceled  ;  and 
if  said  mortgage  be  recorded,  then  that  the  said  trustees  in  said  mortgage 
named  should  be  ordered  and  decreed  to  satisfy  the  same  of  record. 

And  plaintiff  further  avers,  that  the  said  railway  is  nearly  completed 
from  to  ,  and  has  already  been,  and  now  is  in  part,  iu 

public  use. 

19.  And  plaintiff  charges  that  the  whole  conduct  of  the  president  and 
directors  of  said  corporation  has  been  fraudulent  and  collusive,  and  that  the 
whole  of  the  stock  of  the  said  company,  as  well  that  remaining  as  that  al- 
ready transferred  to  them,  and  also  that  which  may  be  returned  to  them  by 
the  contractors,  will  be  used  and  appropriated  directly,  or  indirectly  for 
their  own  benefit,  and  in  fraud  of  the  rights  of  plaintiff  and  the  other  bona 
fide  stockholders  of  the  said  company. 

30.  And  plaintiff  charges  that  neither  the  said  ,  nor  the  said 

,  nor  the  said  ,  nor  can  lawfully  receive  any  salary 

for  the  performance  of  their  duties  in  the  several  offices  to  which  they  have 
been  elected  as  aforesaid  ;  and  that  any  share  or  proportion  of  profits  which 
may  come  to  the  said  ,  by  reason  of  his  interest  in  the  said  contract, 

belongs  of  right  to  the  said  corporation  ;  and  that  the  said  contract  of  the 
day  of  ,  A.  D. ,  18    ,  for  giving  of  bonds  in  Ueu  of  the  stock 

of  the  said  company,  as  aforesaid,  is  fraudulent  and  void.  And  that  the 
said  company  cannot  by  law  secure  the  payment  of  the  said  bonds  by  mort- 
gage upon  the  road,  rolling  stock  and  franchises  of  said  company.  That  the 
said  distribution  of  stock  among  the  said  president  and  directors  is  fraudu- 
lent and  void,  and  that  neither  they  nor  any  of  the  transferees  with  notice 
thereof  have  any  right,  title  or  interest  therein  ;  and  that  the  whole  con- 
duct of  the  said  defendants  personally  named  in  respect  to  the  said  corpo- 
ration, is,  and  has  been  such,  as  to  entitle  plaintiff,  for  himself,  and  the  other 
bona  fide  stockholders  of  said  corporation,  to  the  discovery  and  relief  herein 
prayed. 

Wherefore  the  plaintiff  needs  equitable  relief  and  prays  : 

(a)  That  it  be  decreed  by  this  honorable  court,  that  the  said 
cannot  receive  any  salary  as  officers  of  the  said  company,  as  aforesaid ;  and, 
that  they  respectively  shall  repay  to  the  said  company  all  sums  received  by 
them  respectively  as  such  officers. 

(&)  That  it  be  further  decreed  that  any  profits  arising  to  the  said 
from  the  contracts  aforesaid  belong  of  right  to  the  said  company  ;  and 
that  an  account  thereof  be  taken ;  and  that  he  shall  be  ordered  and  decreed 
to  pay  over  the  same  to  the  said  company. 

(a)  That  it  be  further  decreed,  that  the  transfer  to  the  said  several 

defendants  of  shares  of  the  capital  stock  of  the  said  company,  in 

pursuance  of    the  said  resolution    of  the  day    of  ,  A.  D., 

,  was  and  is  fraudulent  and  void  ;  and  that  the  said  stock,  whether 
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now  held  by  them  or  by  their  transferees  with  notice,  is  the  property  of  and 
belongs  to  the  said  company;  and  that  the  said  defendants,  or  their  said 
transferees  and  each  of  tliem,  be  ordered  and  decreed  duly  to  re-assign  and 
transfer  the  same  to  the  said  company. 

(cf)  That  it  be  further  decreed,  that  the  said  contract  of    the 
day  of  ,  A.  D.  ,  is  fraudulent  and  void,  and  that  the  said 

company  does  not  by  law  possess  the  right  to  secure  by  mortgage  upon 
their  road,  rolling  stock  and  franchises,  the  said  bonds  ;  and  that  the  said 
company  has  no  right,  upon  the  facta  hereinbefore  stated,  to  charge  the 
said  company  with  a  debt  for  the  construction  of  the  said  railway. 

(e)  That  it  be  furtlier  decreed,  that  the  bonds  afoi'esaid  (purporting 
to  be  secured  by  the   mortgage   aforesaid,   wherein  and  , 

defendants  aforesaid,  are  named  as  trustees),  cannot  be  negotiated,  and  that 
the  same  and  the  said  mortgage  are  fraudulent  and  void,  and  that  the  said 
defendants  have  no  right  by  law  to  create  and  issue  tlie  said  bonds  or  mort- 
gage to  secure  the  same,  and  tliat  the  said  bonds  and  the  said  mortgage 
shall  be  ordered  and  decreed  to  be  canceled,  and  if  said  mortgage  be 
recorded,  then  that  the  said  and  ,  trustees,  shall  be  ordered 

and  decreed  to  satisfy  the  same  of  record  and  deliver  it  up  to  be  cancelled. 

(/)  That  it  be  decreed,  that  the  said  president  and  directors  are  per- 
sonally liable  for  tlie  loss  and  injury  that  has  accrued  to  plaintiff  by  reason 
of  their  frauds  aforesaid,  and  that  an  account  be  taken  thereof,  and  that 
they  be  decreed  to  pay  the  same. 

(g)  That  it  be  decreed  that  the  cancellation  of  the  said  subscriptions  to 
the  stock  of  said  company  madeby  defendants,  ,  and  their  release  from 

liability  therefor,  is  fraudulent  and  void,  and  that  they  are  liable  for  all 
past  and  future  lawful  calls  in  respect  thereto,  and  that  an  account  of  the 
amount  due  in  respect  thereto  be  taken,  and  that  the  defendants  may  be 
decreed  to  pay  the  same  as  due  and  to  become  due. 

(h)  That  the  said   defendants,  ,  be  severally  restrained  by  the 

special  injunction  of  this  court,  until  the  final  hearing  of  this  cause  (and 
thereafter  perpetually),  from  taking  and  receiving  any  salary  by  reason  of 
their  respective  offices  aforesaid,  and  that  the  said  defendants  personally 
named,  and  each  of  them,  aud  their  said  transferees  wlien  known  and  dis- 
covered, be  specially  enjoined  from  selling,  pledging,  using,  transferring, 
parting  with  or  voting  upon  all  or  any  of  the  shares  of  stock  so  transferred 
to  them  under  and  in  pursuance  of  the  resolution  of  the  board  of  directors 
of  said  company,  passed  the  of  ,  A.  D. 

(i)  That  the  said  defendants  be  further  restrained  from  making,  exe- 
cuting or  delivering  any  bond  or  mortgage,  for,  or  in  the  name  of,  said 
corporation,  or  from  issuing,  negotiating,  selling  or  parting  with  any  bonds 
of  said  company,  or  in  anywise  contracting  any  debts,  habilities  and  obliga- 
tions for  or  on  account  of  the  same,  and  from  doing  any  corporate  act, 
by  means  whereof  the  said  company  may  be  charged  or  be  made  liable,  and 
from  using,  transferring  or  permitting  to  be  transferred,  any  of  the  capital 
stock  of  said  company  not  already  issued. 

(j)  That  the  said  defendants  may  be  restrained  from  doing  any  cor- 
porate act,  except  the  giving  due  notice  of  the  time  and  place  for  the  elec- 
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tion  of  directors,  according  to  law,  without  the  leave  and  permission  of 
this  honorable  court,  first  had  and  obtained. 

(k)  That  a  receiver  be  appointed  by  this  honorable  court  to  take  and 
receive  the  books,  papers  and  accounts  of  said  company,  and  hold  the  same, 
subject  to  inspection  at  all  reasonable  times  by  the  said  defendants,  and  to 
take  and  receive  the  rents,  revenues,  tolls,  issues  and  profits  arising  and  to 
arise  of  and  from  the  property  of  said  company,  and  to  hold  the  same  for 
distribution  in  pursuance  of  such  order  and  decree  as  this  honorable  court 
may  hereafter  make. 

(I)  Tliat  plaintiff  may  nave  such  other  and  further  relief  in  the  premises 
as  to  your  honors  sliall  seem  meet. 

And  plaintiff  will  ever  pray,  etc., 

(Signature  of  plaintiff  and  of  counsel.) 

(Exhibits  "A"  and  "  B  "  to  be  attached.) 

§  5506.    Affidavit  for  Injunction  and  Receiver. 

(Caption.) 

County  op  ,  ss. : 

being  duly  sworn,  doth  depose  and  say — That  he  is  the  plaintiff 
named  in  the  foregoing  bill,  and  that  the  facts  therein  stated,  so  far  as 
derived  from  the  information  of  others,  he  verily  believes  to  be  true,  and  so 
far  as  within  his  own  knowledge  the  same  are  true. 

That  the  Railway  Company  was  duly  incorporated,  and  char- 

tered as  in  said  bill  set  forth. 

That  the  said  corporation  is  now  existing,  and  that  is  president, 

and  are  directors  thereof. 

That  this  deponent  is  the  owner  of  shares  of  the  capital  stock  of 

said  company. 

That  the  said  defendants  were  elected  such  president  and  directors  and 
took  upon  themselves  the  performance  of  their  duties  as  such,  as  in  said 
bill  is  alleged. 

That  were  respectively  elected  to  the  several  offices,  and  at  yearly 

salaries,  as  in  said  bill  is  alleged.  That  at  the  time  of  their  election  they 
were  and  now  are  directors  of  said  company,  and  they  now  claim  to  exercise 
their  said  respective  offices,  and  to  receive  the  emoluments  thereof. 

That  some  contract  for  the  building  of  said  road  was  entered  into,  on 
or  about  the  day  of  ,  18    ,  in  which  one  was  nomin- 

ally the  contractor,  really  for  the  benefit  of  said  and  one  ,  to 

whom  said  contract  was  afterwards  assigned  as  in  said  bill  is  alleged. 

That  by  said  contract,  the  contractor  was  to  be  paid  a  large  amount  in 
the  stock  of  the  company  (viz. ,  about  |250,000  of  said  stock,  at  par),  and 
that  is  now  interested  in  said  contract. 

That  some  new  contract  was  entered  into  about  the  of 

A.  D.,  ,  as  in  said  bill  alleged,  by  which  it  was  agreed  that  said 

directors  should  give  said  contractors,  in  lieu  of  said  stock,  $190,000  of  the 
company's  bonds,  at  par,  secured  by  mortgage,  as  in  said  bill  set  forth. 

That  about  the  of  ,  18    ,  the  said  president  and  directors 

passed  the  resolution  in  said  bill  mentioned,  for  the  issuing  of  shares  of  said 
stock  to  the  par  value  of  |65,000. 
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That  said  stock  had  not  been  subscribed  to,  or  paid  for,  and  said  stock 
was  in  part  assigned  and  transferred,  as  is  in  said  bill  set  forth. 

That  deponent  is  informed  and  believes  that  said  stock  or  part  of  it 
has  been  fraudulently  assigned  by  said  directors  among  each  other. 

That  no  one  of  such  transferees  paid  value  for  the  stock  so  assigned, 
and  that  the  transferees  hold  the  same  for  the  parties  to  whom  it  was  so 
Issued,  or  merely  exchanged  the  same.  That  there  were  no  lawful  debts  of 
csaid  company  to  be  paid  by  said  stock. 

That  deponent  is  informed  and  believes  that  it  is  pretended  said  issue 
or  transfer  of  stock  was  ratified  as  in  said  bill  is  alleged. 

That  no  one  (except  the  said  directors,  and  one  or  two  of  their  friends) 
was  present  at  said  alleged  meeting  of  stockholders. 

That  no  notice  of  the  intended  holding  of  said  meeting  was  given. 

That  said  defendants  personally  named  have  combined  to  conduct  said 
corporation  for  their  individual  benefit,  and  as  in  said  bill  is  alleged. 

That  the  said  capital  stock  consists  of  the  number  of  shares  which  have 
been  subscribed  to,  as  in  the  said  bill  is  set  forth ;  that  the  said 
respectively  subscribed  to  the  number  of  said  shares  in  the  bill  mentioned  ; 
but  that  neither  of  them  did  at  the  time  of  so  subscribing  pay  any  cash  or 
money  therefor. 

That  eight  thousand  sliares  of  said  capital  stock  has  been  issued,  as  in 
said  bill  is  alleged,  to  the  contractors  ;  which  stock  it  has  been  agreed  not 
to  vote  upon  and  to  exchange  for  bonds,  as  in  said  bill  is  set  forth. 

That  the  defendants  are  about  to  expend  the  balance  of  said  capital,  or 
use  the  same  in  making  some  contract,  as  in  said  bill  is  alleged. 

That  the  said  defendants  have  fraudulently  and  collusively  combined, 
as  in  said  bill  is  set  forth  ;  and  tliat  this  deponent  is  informed  and  believes 
that  they  are  about  further  to  consummate  the  said  fraud  to  the  injury  of 
the  rights  of  this  deponent  and  the  other  bona  fide  stockholders  of  said 
company. 

That  the  charter  to  said  company  was  issued  on  the  faith  of  said  sub- 
scriptions as  alleged ;  that  deponent  is  informed  and  believes  said  subscrip- 
tions are  cancelled  and  released  as  above  set  forth,  and  that  the  said  defend- 
ants pretend  that  they  are  no  longer  liable  therefor ;  that  deponent  does  not 
know  in  what  manner  the  said  pretended  releases  were  obtained. 

(Jurat.) 

%  5507.    Form  of  Bill  by  Stockholders  and  Creditors  Against 
an  Insolvent  Corporation  for  a  Keceiver,  etc. 

In  the  Coubt  op  Common  Pleas,  No.       ,  for  the  County  of 

Philadelphl\.. 

In  Equity. 

W.  H.,andJ.S.,  ^  Term,  18    . 

"•  (         No. 

Philadelphia  Company.  ; 

To  the  Honorable  the  Judges  of  the  said  Court  : 
The  plaintiffs  complain  and  say  : 
1.  Such  of  them  as  are  creditors  of  the  Philadelphia  Company 
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bring  this  their  suit  on  their  own  behalf  and  on  behalf  of  all  others,  being- 
creditors  of  the  said  Philadelphia  Company,  who  may  desire  or  be- 
entitled  to  intervene  herein. 

Such  of  them  as  are  stockholders  of  the  said  Philadelphia  Com- 

pany bring  this  their  suit  on  their  own  behalf  and  on  behalf  of  all  others, 
being  stoclcholders  of  the  said  Philadelphia  Company,  who  may  de- 

sire or  be  entitled  to  intervene  herein. 

W.  H.  is  a  creditor  of  the  said  corporation  defendant  for  moneys  loaned 
to  the  said  corporation  defendant,  amoimting  in  all  to  $ 

J.  S.  is  a  stockholder  of  the  said  corporation  defendant  to  the  amount 
of  about  $  .    He  is  also  a  creditor  of  said  corporation  defendant  to 

the  amount  of  $ 

2.  The  said  corporation  defendant  is  organized  imder  the  laws  of  the 
State  of  Pennsylvania  for  the  purpose  of  manufacturing,  selling  and  deal- 
ing in  .  It  was  incorporated  under  the  provisions  of  an  "  Act  to- 
provide  for  the  incorporation  and  regulation  of  certain  corporations,"  ap- 
proved the  twenty-ninth  day  of  April,  A.  D.  1874,  and  the  several  supple- 
ments thereto,  and  the  charter  thereof  was  issued  by  the  Governor  of  the 
State  of  Pennsylvania,  on  or  about  the  day  of  ,  18  ,  and 
duly  recorded  in  the  City  and  County  of  Philadelphia  in  Charter  Book  No. 

,  page  ,  etc.     By  the  provisions  of  its  incorporation  the 

number  of  directors  of  said  corporation  defendant  was  fixed  at  five.  Under 
the  by-laws  duly  authorized  by  the  stockholders  at  a  meeting  duly  and  for- 
mally called  for  that  purpose,  held  on  the  day  of  ,  18  ,  the 
board  of  directors  was  increased  to  nine.  The  amount  of  the  capital  stock 
of  the  said  corporation  defendant  was  fixed  at  $  ,  divided  into  five 
thousand  shares  of  the  par  value  of  fifty  doUara  each.  Of  said  stock 
shares,  aggregating  in  value  $  ,  have  been  issued,  and  shares, 
aggregating  in  value  |  ,  have  not  been  issued.  Under  the  said  char- 
ter the  said  corporation  defendant  commenced  its  business  of  ,  and 
for  the  purposes  of  its  incorporation  purchased  from  a  tract  of  land 
in  the  wardof  the  City  of  Philadelphia  on  Street  ,  and 
has  there  erected  buildings  and  placed  machinery  proper  for  the  prosecu- 
tion of  its  business,  and  has  carried  on  business  there  since  early  in  the 
year  18    . 

3.  The  property  of  said  corporation  defendant  consists  at  present  of  the 
tract  of  land,  buildings  thereon  erected,  machinery,  tools  and  appUances- 
hereinbefore  referred  to,  aggregating  in  value  about  |  .  A  consider- 
able portion  of  this  amount  is  the  absolute  property  of  the  corporation  de- 
fendant. It  is  impossible  at  present  to  state  exactly  what  proportion.  The 
product  is  a  lai-ge  one.  The  liabilities  of  said  corporation  defendant  are  very 
large.  The  indebtedness  consists  (1)  of  an  annual  ground-rent  of  $  , 
payable  in  quarterly  installments,  the  principal  amount  of  which  is  $  , 
reserved  in  the  deed  of  to  ,  dated  the  day  of  , 
18  ;  (3)  a  mortgage  for  the  sum  of  $  ,  given  by  the  corporation  de- 
fendant to  the  Company  to  secure  the  payment  of  bonds  of 
the  sum  of  $  each,  of  which  bonds  have  been  issued  ;  (3)  bills 
payable  aggregating               ;  and  (4)  accounts  payable  aggregating  about 
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$  .     The  ground-rent  for  the  last  two  quarters  is  now  due  and  unpaid. 

A  large  amount  of  the  other  liabilities  of  the  corporation  defendant  have- 
matured  and  others  are  about  to  mature  and  will  be  payable  within  a  very 
short  period.  These  liabilities  are  for  small  amounts  but  to  a  great  number 
of  persons. 

4.  The  corporation  defendant  has  a  number  of  contracts  outstanding 
for  its  products  which  will  require  it  to  continue  its  business,  and  which, 
when  performed,  will,  it  is  expected,  yield  a  considerable  profit.  If  these 
contracts  are  not  performed  it  will  be  subjected  to  considerable  loss.  Its 
business  is  a  valuable  and  increasing  one,  and,  if  maintained,  will  probably 
enable  it  to  pay  all  its  indebtedness. 

The  corporation  defendant  is  utterly  unable  to  pay  its  indebtedness 
which  has  already  matured,  and  which  will  from  time  to  time  shortly  here- 
after mature.  Suits  have  been  brought  upon  some  of  said  indebtedness 
which  have  matured,  and  if  said  matured  indebtedness,  and  tliat  part  of  said 
indebtedness  which  will  shortly  hereafter  mature,  be  unpaid,  judgments 
will  be  obtained  and  executions  will  issue,  which  will  lead  to  the  disinte- 
gration of  tlie  plant  and  property,  and  will  result  in  the  impossibility  of  con- 
ducting the  operations  of  the  corporation  defendant  or  to  pay  its  debts,  and 
in  a  very  large  loss  to  said  corporation  and  to  its  creditors.  If  tlie  works 
can  be  held  together  and  the  plant  saved  from  disintegration,  and  if  the  man- 
agement of  the  property  can  be  continued,  very  valuable  results  will  accrue 
to  all  interested  in  tlie  property,  both  as  stockholders  and  creditors.  The 
erection  of  the  buildings  and  machiner3'  of  the  corporation  defendant  was 
completed  early  in  the  present  year,  and  it  has  already  transacted  a  profit- 
able and  increasing  business.  If  its  business  can  be  continued,  in  all  rea- 
sonable probability,  great  benefits  wiU  result.  If  it  be  destroyed,  and  if  the 
property  be  sold  under  executions  by  creditors,  inequality  of  payment  wiU 
result  and  great  destruction  of  value  must  ensue. 

5.  The  corporation  defendant  is  at  the  present  time  insolvent.  If  its 
business  be  broken  up,  it  will  become  largely  insolvent.  There  is  imminent 
danger  that  its  property,  plant  and  machinery  will  be  broken  up,  scattered 
and  irreparably  injured  by  separate  executions  and  sales,  instead  of  being 
kept  together  to  be  managed  and  sold  as  a  whole,  as  it  ought  to  be,  for  the 
equal  interest  and  equitable  protection  of  all  concerned.  A  large  amount 
of  valuable  stock,  supplies  and  other  products,  collected  and  commenced 
under  existing  contracts,  is  in  such  a  condition  that  unless  taken  charge  of 
by  a  receiver  under  the  direction  of  the  court  it  will  be  ruined  and  wasted. 
Owing  to  the  circumstances  of  the  case,  it  is  absolutely  necessary  to  any 
proper  administration  of  the  affairs  of  the  corporation  defendant  and  to  a 
fair  distribution  among  the  parties  interested  therein  that  it  shall  be  ad- 
ministered and  distributed  by  a  person  appointed  by  and  acting  under  the 
direction  of  the  court  for  the  protection  of  all  parties.  Unless  this  be  done, 
ihose  creditors  of  the  said  corporation  defendant  who  will  be  unable  to  ob- 
iain  judgment  against  it  until  after  sales  of  its  property  under  executions 

nd  attachments  upon  judgments  against  it,  which  will  be  early  obtained, 
■  ill  have  their  rights  to  an  equitable  pro  rata  division  of  the  property  of" 
,16  said  insolvent  corporation  inequitably  endangered,  delayed  and  defeated.. 
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6.  The  board  of  directors  of  the  said  Philadelphia  Company  are 
3)ractically  powerless  to  continue  the  operation  of  the  company  for  want  of 
funds,  or  even  to  take  proper  care  of  the  property  and  assets  thereof,  or  to 
pay  the  taxes  and  ground-rent  now  due,  or  the  salaries  and  wages  of  tlie 
clerks  and  employees  of  the  defendant  company  necessary  to  carry  on,  trans- 
act and  continue  its  business  and  the  operation  of  the  contracts  in  which  it 
is  involved.  It  is  absolutely  essential  to  the  preservation  of  the  assets  of  the 
company  that  some  competent  person  shall  be  appointed  to  take  charge  of 
and  preserve  the  said  assets  from  waste  and  destruction.  The  creditors  of 
the  said  Philadelphia  Company  are  very  numerous  ;  they  reside  in 
various  counties  and  states  ;  most  of  their  claims  are  for  small  amounts,  and 
it  would  be  impossible  to  make  them  all  parties  hereto. 

7.  Being  without  adequate  remedy  at  law,  the  plaintiffs  crave  equitable 
Telief,  as  follows : 

(a)  A  decree  that  the  plaintiflPs  are  entitled  to  relief  in  the  premises  ; 
"that  the  said  corporation  defendant  is  insolvent ;  that  the  indebtedness  of 
said  corporation  defendant  and  the  liens  affecting  its  property  shall  be  ascer- 
tained and  determined  ;  and  that  a  sale  of  the  premises  and  property  of  said 
corporation  shall  be  had  under  the  direction  of  this  court. 

(b)  An  injunction  against  the  corporation  defendant,  special  until  hear- 
ing and  perpetual  thereafter,  restraining  it  from  making  or  causing  to  be 
made  any  sale  of  its  property  or  assets. 

(c)  A  decree  that  the  proceeds  of  any  sale  made  under  tlie  direction  of 
"this  court,  afterpayment  of  costs  and  disbursements  of  this  suit  and  the  law- 
ful charges  and  expenses  of  the  receiver  appointed  herein,  may  be  divided 
among  the  creditors  of  the  said  corporation  defendant  in  equity  according 
to  their  respective  rights. 

(d)  A  decree  that  a  receiver  be  appointed  by  this  honorable  court  to 
take  possession  of  the  lands,  structures,  buildings,  machinery,  equipment, 
supplies,  stocks,  bonds,  mortgages,  notes,  moneys,  claims,  demands  and  all 
other  assets,  property  and  effects  whatsoever  of  the  corporation  defendant, 
the  Philadelphia  Company,  whether  real  or  personal,  legal  or  equi- 
table, and  wheresoever  found,  with  the  usual  powers  of  a  receiver  in  equity 
in  such  cases,  with  power  to  employ  labor  and  superintendence  in  preserv- 
ing and  collecting  the  property  and  assets  of  the  said  compan}',  and  to 
make  such  contracts  that  the  business  may  be  continued,  and  a,  result  at- 
tained which  will  be  to  the  interest  of  both  creditors  and  stockholders  and 
others  interested  in  the  property. 

(e)  A  decree  that  the  corporation  defendant,  its  ofificers  and  agents, 
shall  cause  to  be  forthwith  delivered  to  the  said  receiver  all  the  assets  and 
property,  real  and  pei-sonal,  of  every  sort  and  kind  belonging  to  it,  and  that 
the  said  corporation  defendant  and  its  officers  and  agents  shall  withdraw  in 
favor  of  such  receiver  from  possession  thereof. 

(/)  An  injunction,  special  until  hearing  and  perpetual  thereafter,  re- 
straining the  corporation  defendant,  its  directors,  officers  and  agents,  and 
the  creditors  of  said  corporation  defendant,  their  agents  and  attorneys,  from 
interfering  with  the  property  or  affairs  of  the  said  corporation  defendant 
the  Philadelphia  Company,  and  from  making  or  causing  to  be  ma<>'^ 


BILLS    BY   AND    AGAINST    CORPOEATIONS. 


i6b' 


any  disposition  thereof,  other  than  to  preserve  the  same  and  to  deliver  th& 
same  to  the  receiver. 
(g)  General  rehef . 

(Signatures  of  plaintiffs  and  solicitor.) 


State  of  Pennsylvania, 
City  of  Philadelphia, 

W.  H.  and  J.  S.,  being  duly  sworn,  depose  and  say  that  the  facts  set 
forth  in  the  foregoing  bill  of  complaint  are  true  so  far  as  they  are  stated  as 
of  their  own  knowledge,  and  that  so  far  as  they  are  stated  on  the  informa- 
tion of  others  they  are  true  to  the  best  of  their  knowledge  and  belief. 


Sworn  to  and  subscribed  before  me 


tills 


day  of 


18 


\ 


[seal.] 


Notary  Public. 


g  5508.  Form  of  Bill  by  a  Member  of  an  Incorporated  Benefloial 
Association  for  a  Receiver,  etc.,  on  the  Ground  of 
Insolvency. 


In  the  Court  of  Common  Pleas,  No. 

County  of  Philadelphia. 

In  Equity. 

H.  M.  I.,  L.  A.  Y.  and  J.  C.  W., 
on  behalf  of  themselves  and 
all  other  members  interested 
herein  who  shall  come  in  and 
contribute  to  the  expenses  of 
this  suit  and  be  made  parties 
hereto.  Plaintiffs, 

V. 

The  Order  of  ;  J.  C,  Su- 

preme President;  M.  E.  S.,  !-  Of 
Supreme  Secretary ;  M.  B. , 
Supreme  Treasurer  :  J.  R.,  L. 
M.  C,  J.  H.  H.  and  Others, 
Supreme  Trustees  of  the  Order 
of  ,  and  the  said  J.  R. 

C,  J.  F.  E.,  M.  E.  S.  and 
Others,  Supreme  Executive 
Committee  of    said    Order    of 

,  Defendants.  J 

'.Vo  the  Honorable  the  Judges  of  the  said  Court : 
The  plaintiflfs  complain  and  say  : 
1.  That  they  are  members  in  good  standing  of 


FOB  THE  City  and 


Term,  1894.    No. 


Lodge,  No. 


286  BILLS   BY   AND   AGAINST   COEPOEATIONS. 

■of  the  Order  of  ,  which  subordinate  lodge  is  located  in  the  City  of 

Philadelphia,  State  of  Pennsylvania,  and  that  they  have  each  a  relief  fund 
certificate  in  said  order  for  $1,000. 

2.  That  the  said  Order  of  is  a  corporation  incorporated  , 
1885,  under  the  laws  of  the  State  of  Pennsylvania,  and  that  a  copy  of  its 
charter  or  articles  of  association,  constitution,  by-laws  and  general  laws  of 
the  supreme  and  subordinate  lodges  thereof,  are  hereto  appended  and 
marked  "  Exhibit  A,"  which  plaintiffs  ask  may  be  made  part  of  this  biU. 

3.  That  by  article  1,  section  1,  of  the  constitution  of  the  supreme  lodge 
hereinbefore  mentioned,  said  Supreme  Lodge  of  the  Order  of  has 
power  to  make  its  own  constitution,  laws,  rules  of  discipline  and  the  con- 
stitution and  general  laws  for  the  government  of  the  whole  order,  and  by 
virtue  of  the  said  power  did  make  the  constitution,  general  laws,  by-laws 
and  rules  of  discipline  for  grand  and  subordinate  lodges  hereinbefore  men- 
tioned and  hereto  appended  as  "  Exhibit  A." 

3.  That  by  section  1,  of  the  general  laws  of  the  said  supreme  lodge  it  is 
provided  as  follows  ; 

' '  There  shall  be  connected  with  this  order  a  relief  fund,  divided  into 
five  classes,  from  which  each  beneficiary  member  between  the  ages  of  18 
and  60  years  shall  be  entitled  to  draw  a  sum  not  exceeding,  as  each  may 
severally  elect,  either  in  the  sum  of  one  thousand  dollars,  eight  hundred 
dollars,  six  hundred  dollars,  four  hundred  dollars  or  two  hundred  dollars, 
•on  which  each  shall  pay  the  rates  prescribed  in  the  following  table,  viz.: 

(Table  of  rates  and  benefits.) 

' '  Each  member  shall  pay  to  the  secretary,  upon  notice,  the  amount 
prescribed  in  tlie  foregoing  table  on  account  of  the  i-elief  fund,  and  the 
same  amount  on  each  assessment  thereafter  while  his  or  her  certificate 
remains  in  force." 

5.  That  prior  to  ,  1891,  the  membership  of  said  Order  of 
exceeded  eight  thousand  persons,  and  up  to  that  time,  when  eight  thousand  or 
thereabouts  relief  certificates  of  $1,000  each  were  paid  in  full,  the  assessments 
made  on  certificates  of  §1,000  never  exceeded  the  sum  of  $2.50  per  month. 

6.  That  the  plaintifli,  H.  M.  I.,  became  a  member  of  the  said  order  on 
or  about  the  day  of  ,  1887  ;  the  plaintiff,  L.  A.  Y.,  joined  on 
or  about                ,  1888,  and  J.  C.  W.,  for  a  second  time,  on  day  of 

,  1889.     Copies  of  relief  fund  certificates  held  by  plaintiffs  are  an- 
nexed and  made  part  hereof,  and  marked  "  Exhibit  B." 

7.  That  at  the  time  plaintiffs  became  members  of  the  said  order  it  was 
with  the  distinct  understanding  on  their  several  parts  that  the  assessment 
of  $2.50  necessary  to  a  certificate  of  $1,000  was  $3.50  per  month,  as  had 
been  paid  by  the  holders  of  certificates  prior  to  that  time ;  that  subse- 
quently, however,  and  after  ,  1891,  said  assessments  were  increased 
to  three  assessments  every  two  months,  and  a  little  later  to  two  assessments 
of  $2.50  each  month,  and  recently  they  have  been  increased  to  three  assess- 
ments each  of  the  same  amount  per  month. 

8.  That  on  ,  1894,  without  previous  notice  or  precedent,  the 
supreme  executive  committee  gave  notice  to  plaintiffs  that  they  had  caUed 
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"what  they  styled  debit  assessments,  amounting  to  $525  in  one  call,  which 
they  had  subdivided  into  310  assessments,  upon  all  certificates  issued  prior 
to  ,  1893,  and  maturing  after  ,  1894,  which  would  include 

that  of  each  of  plaintiffs.  Said  debit  assessments  were  numbered  from  1  to 
210  inclusive,  each  for  the  sum  of  $2.50,  but  due  in  one  sum,  whereby  the 
amount  claimed  to  be  payable  on  the  relief  fund  certificate  held  by  each  of 
plaintiffs  became  $525,  and  thus  reduced  the  value  of  the  certificate  at  its 
maturity  from  $1,000  to  $475  ;  a  copy  of  this  notice  is  hereunto  annexed, 
and  made  part  hereof,  marked  "  Exhibit  C." 

9.  That  accompanying  said  circular  there  was  also  sent  to  each  of 
plaintiffs  the  call  for  debit  assessments  Nos.  1  to  210  inclusive,  notifying 
plaintiffs  that  the  supreme  executive  committee  had  called  debit  assess- 
ments Nos.  1  to  210  inclusive  ;  that  the  amount  payable  on  each  assessment 
was  now  due  on  each  rehef  fund  certificate  held  by  plaintiffs  ;  that  plaint- 
iffs had  the  option  of  paying  the  amount  of  said  debit  assessments  on  or 
before  ,  1894,  or  of  having  them  charged  against  the  relief  fund  cer- 
tificates upon  which  they  were  due,  and  that,  if  they  were  unpaid  on  the 
last-named  date,  the  amount,  viz.,  $525,  in  each  case  would  be  properly 
charged  against  each  certificate.  This  call  bore  the  printed  seal  of  the 
^rand  lodge,  the  name  of  S.  C.  A.,  the  secretary  of  the  subordinate  lodge  to 
which  plaintiffs  belong,  and  the  seal  thereof.  A  copy  of  the  same  is  here- 
Tinto  annexed  and  made  part  of  this  biU,  and  is  marked  "  Exhibit  D." 

10.  That  plaintiffs  are  advised  and  believe  that  there  is  no  warrant  in 
the  charter,  constitution,  general  laws  or  by-laws  of  the  said  Order  of 

by  which  the  supreme  executive  committee  or  the  Supreme  Lodge 
of  the  said  Order  of  can  create  or  call  for  said  debit  assessment  or 

assessments,  and  that  the  same  was  assessed  and  called  for  by  said  supreme 
executive  committee  during  the  recess  of  the  grand  lodge,  for  the  purpose 
of  reducing  the  value  of  said  certificates  of  plaintiffs  and  others,  members 
of  said  order  at  the  time  of  their  maturity,  and  in  this  manner  to  reduce 
the  obligations  of  the  said  Order  of  ,  and  thereby  to  force  out  of  the 

order  a  large  number  of  members  who  will  not  submit  to  said  assessment, 
and  wiU  be  thereby  compelled  to  forfeit  the  money  that  they  have  already 
contributed,  and  thus  increase  the  assets  of  the  corporation  for  the  benefit 
of  those  who  remain  in  it. 

11.  That  plaintiffs  are  informed  and  believe  and  aver  that  the  obliga- 
tions of  the  said  corporation  at  the  present  time  amount  to  a  large  sum  of 
money,  and  will  in  ,  1895,  amount  to  a  sum  of  not  less  than  $7,500,- 
000,  and  that  the  assets  of  the  said  corporation  would  not  realize  more  than 
$3,000,000,  and  that  the  said  debit  assessments  were  issued  for  the  purpose 
of  making  up  the  difference  between  these  amounts  and  thus  maintaining 
an  apparent  solvency  of  the  order,  when  as  a  fact  it  cannot  meet  its  present 
obligations.  That  there  are  at  present  about  16,000  members  of  the  said 
order,  and  that  a  debit  assessment  of  $525  on  each  certificate  of  $1,000  would 
about  make  up  the  deficiency  if  the  same  were  coUectible. 

13.  That  on  or  about  ,  1893,  the  supreme  lodge  adopted  the  fol- 

lowing amendment  to  the  general  laws  of  the  supreme  lodge,  law  1,  sec- 
tion 2. 
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"  Each  member  shall  pay  to  the  secretary  upon  notice  the  amount  pre- 
scribed in  the  foregoing  table  on  account  of  the  relief  fund,  and  the  same 
amount  on  each  assessment  thereafter  while  his  or  her  certificate  remains 
in  force,  provided  that  not  more  than  eighteen  assessments  per  year  shall 
be  called  during  the  first  two  years  from  the  date  of  each  certificate  here- 
after to  be  issued." 

That  by  virtue  of  the  foregoing  amendment,  all  members  to  whom  cer- 
tificates have  been  issued  subsequent  to  ,  1893,  are  free  from  the 
said  debit  assessment  and  are  not  called  upon  to  pay  the  same,  nor  is  such 
assessment  charged  against  their  certificates  ;  whereby  an  illegal  and  unfair 
discrimination  is  made  in  favor  of  said  members  joining  subsequent  to 
1893,  called  junior  members,  and  against  plaintiffs  and  othera 
holding  certificates  issued  prior  to  the  said  date.  Such  discrimination 
plaintiffs  are  advised,  and  so  charge,  is  contrary  to  the  charter  and  constitu- 
tions of  the  order  and  to  the  representations  made  to  plaintiffs  whereby 
plaintiffs  and  others  became  members  of  the  order. 

Plaintiffs  therefore  need  equitable  relief  and  pray  : 

1.  That  the  court  will  declare  the  levying  and  attempted  collection  of 
the  said  debit  assessments  Nos.  1  to  210  to  be  illegal. 

2.  That  an  injunction  may  issue,  preliminary  until  final  hearing  and 
perpetual  thereafter,  enjoining  and  restraining  the  said  defendants  and 
every  of  them  their  several  servants  or  agents  from  charging  against  or 
collecting  out  of  the  proceeds  of  the  relief  fund  certificates  the  amount  of 
said  debit  assessments. 

3.  That  the  business  of  the  corporation  defendant  within  this  Common- 
wealth shall  be  wound  up  and  its  property  realized  and  distributed  among 
the  persons  who  have  contributed  to  the  same  and  are  legally  entitled 
thereto. 

4.  That  a  receiver  be  appointed  to  collect  and  distribute  the  assets 
under  the  direction  of  the  court. 

5.  Such  other  and  further  relief  as  to  your  honorable  court  may  seem 
meet  and  proper  in  the  premises. 

Solicitors  for  Plaintiffs. 
Attach  Exhibits  "A,"  "B,"  "C,"  and  "  D." 
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6509.  Form  of  Bill  in  United  States  Court  by  a  Stockholder  to 
Set  Aside  a  Lease  Made  by  a  Bailroad  Company 
Ultra  Vires. 

In  the  CiBcrDiT  Court  op  the  United  States  eob  the  Third  Cik- 
cuiT,  Sitting  et  the  Eastern  District  op  Pennsylvania. 

In  Equity. 


W.  R.,  a  citizen  of  the  State  of 
Pennsylvania,  on  behalf  of  him- 
self and  of  all  other  stock- 
holders in  the  C.  &  A.  Railroad 
Company,  who,  contributing  to 
the  expenses  hereof,  may  be- 
come parties  to  the  suit,  Plaint- 

V. 

The  Railroad  Company,  a 

corporation  and  body  politic 
created  under  the  laws  of  the 
State  of  New  Jersey,  and  having 
its  principal  place  of  business  at 
(place)  in  said  State  of  New  Jer- 
sey, and  the  C.  &  A.  Railroad 
Company,  also  a  corporation  and 
body  politic,  created  under  the 
laws  of  the  State  of  New  Jersey, 
and  having  its  principal  place  of 
business  at  (place)  in  said  State 
of  New  Jersey,  Defendants, 


Sessions  18 


No. 


To  the  Honorable  the  Judges  of  the  said  Court : 


Your  orator  complains  and  says  : 

First. — Tour  orator  is  a  citizen  of  the  State  of  Pennsylvania. 

Seemed. — That  the  defendant,  the  Company,  was  incorporated 

by  an  act  of  the  Legislature  of  the  State  of  New  Jersey,  approved  on  the 
day  of  ,  A.   D.  ,  with  certain  powers  and  privileges 

therein  expressed,  and,  among  others,  with  authority  to  survey,  lay  out 
and  construct  a  railroad  from  some  suitable  point  at  or  near  in  the 

County  of  Atlantic,  to  ,  in  said  county. 

The  other  defendant,  the  said  C.  &  A.  Railroad  Company,  was  incor- 
porated by  an  act  of  the  Legislature  of  the  State  of  New  Jersey,  approved 
on  the  day  of  ,with  certain  powers  therein  expressed,  and 

among  others  with  authority  to  survey,  lay  out  and  construct  a  railroad 
from  the  City  of  to  in  said  State. 

19 


290  BILLS   BY   ASTD   AGAINST   CORPORATIONS. 

Both  of  said  corporations  defendant  have  their  principal  places  of 
business  in  the  said  State  of  New  Jersey. 

Third. — That  your  orator  is  now  and  since  the  year  1874  has  been  the 
owner  and  in  possession  of  shares  of  the  capital  stock  of  the  said 

C.  &  A.  Railroad  Company,  one  of  the  defendants  aforesaid. 

Fourth. — Tliat  without  any  lawful  power,  and  contrary  to  law,  the 
said  The  Railroad  Company  and  the   said  The  C.  &  A.  Railroad 

Company  did,   on  the  day  of  ,  enter  into   and   execute   an 

agreement  in  writing,  under  their  respective  corporate  seals  duly  attested 
under  and  by  virtue  of  which  it  was  agreed  that  the  said  Railroad 

Company  would  build  said  line  of  railroad  from  to  and  com- 

plete the  same  before  the  day  of  ,  the  specifications  for  con- 

struction of  said  road  to  be  first  submitted  to  and  approved  by  the  presi- 
dent of  the  C.  &  A.  Railroad  Company  ;  and  it  was  further  agreed,  that  the 
said  Railroad  Company  would  lease  the  said  railroad  to  the  C.  &  A. 

Railroad  Company  for  the  term  of  nine  hundred  and  ninety-nine  years,  the 
said  C.  &  A.  Railroad  Company  to  pay  therefor  the  annual  sum  of  $ 
each  and  every  year  for  the  first  five  years,  and  tlie  sum  of  $  annu- 

ally for  the  residue  of  said  term,  and  to  pay  the  annual  taxes  of  the  said 
The  Railroad  Company.     A  copy  of  said  agreement  is  hereto  at- 

tached and  made  part  hereof,  marked  "  Exhibit  A." 

Fifth. — That  by  indenture,  bearing  date  the  day  of  ,  the 

said  The  Railroad  Company,  for  the  consideration  thei'ein  expressed 

and  without  any  lawful  power  and  authority,  leased  their  said  railroad  for 
the  term  of  nine  hundred  and  ninety-nine  years  unto  the  said  The  C.  &  A. 
Railroad  Company. 

Sixth. — That  the  said  parties  to  the  said  indenture  of  lease  omitted 
to  acknowledge  or  prove  and  record  the  said  lease  in  the  office  of  the 
Secretary  of  the  State  of  New  Jersey  as  is  required  by  the  Act  of  the 
Legislature  of  said  State,  approved  April  4th,  A.  D.  1871. 

Seventh. — In  order,  therefore,  to  avoid  any  dangers  which  might  have 
arisen  by  reason  of  the  omission  to  comply  with  said  statute,  the  said  par- 
ties thereto,  to  confirm  the  same  and  to  grant  and  demise  the  same  property 
and  franchises  for  a  like  term  and  consideration,  unlawfully  executed  under 
their  respective  corporate  seals,  on  the  day  of  ,  A.  D.  , 

a  second  indenture  of  lease,  which  said  lease  was  acknowledged  and  proven 
before  one    of  the  masters  in  chancery  of  the   State  of  New 
Jersey,  and  recorded  in  the  office  of  the  Secretary  of  said  State  on  the 

day  of  ,  A.  D.  ,  in  Book  of  Corporations,  pages  , 

a  true  copy  whereof  as  part  hereof  is  hereto  attached,  marked  "  Exhibit  B." 
Eighth. — Your  orator  charges  that  the  said  C.  &  A.  Railroad  Com- 
pany   had  no  power    or  authority  either    to    agree    with    the   said    The 

Railroad   Company  to  lease  the  railroad  of  the  said  The 
Railroad  Company  or  to  lease  the  said  road  ;  nor  had  the  said  Rail- 

road Company  power  to  enter  into  and  execute  said  lease  to  the  said  C.  &  A. 
Hailroad  Company,  and,  therefoi-e,  tliat  the  pretended  execution  of  the  said 
lease  to  the  said  C.  &  A.  Railroad  Company  was  ultra  vires.  Your  orator 
charges  that  the  said  lease  is  utterly  invalid  and  void. 
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Ninth. — Your  orator  charges  said  pretended  lease  was  never  submitted 
to  the  stockholders  of  either  of  said  corporations  and  was  never  ratified  by 
them. 

Tenth. — Your  orator  charges  said  pretended  lease  was  never  of  the 
slightest  benefit  or  advantage  to  the  C.  &  A.  Railroad  Company,  and  on  the 
contrary  thereof,  has  always  been  and  now  is  a  source  of  great  loss  and 
damage  to  said  corporation  and  stockholders. 

Eleventh.— Your  orator  has  always  denied  the  validity  of  said  lease,  and 
has  opposed  the  exercise  by  said  defendants  of  the  powers  granted  or 
claimed  to  be  granted  by  it.  Your  orator,  therefore,  submits  that  the 
action  of  the  said  corporations  in  the  premises,  being  beyond  the  scope  of 
the  powers  conferred  upon  them,  sliould  be  set  aside,  and  the  said  lease  be 
declared  to  be  void  and  of  none  effect. 

Wherefore  your  orator  needs  equitable  relief  and  prays  : 

I.  That  the  said  lease  of  the  railroad  of  The  Railroad  Company 
to  the  C.  &  A.  Railroad  Company  be  declared  null  and  void. 

II.  That  an  injunction  be  issued,  preliminary  until  hearing  and  final 
thereafter,  directed  to  the  said  C.  &  A.  Railroad  Company,  its  officers  and 
agents,  commanding  them  to  withdraw  from  the  possession  of  the  railroad 
and  property  of  the  said  Railroad  Coinpany  and  deliver  possession  of 
tlie  same  to  the  said               Railroad  Company,  its  officers  and  agents. 

III.  That  pending  this  bill  the  said  corporations  defendant,  and  each  of 
them  and  their  officers,  agents  and  servants,  and  every  of  them,  be  speci- 
ally, and  that  upon  final  hearing  they  be  perpetually  enjoined  and  re- 
strained from  continuing  to  operate  under  said  pretended  lease,  from  pay- 
ing any  rent,  or  observing  any  of  the  covenants  in  said  pretended  lease 
mentioned,  or  in  any  manner  observing  the  same. 

IV.  Such  other  relief  as  to  your  honorable  court  shall  seem  meet  and 
proper. 

(Signatures  of  counsel,) 

Solicitors  pro  Plaintiff. 


City  and  County  of  Philadelphia,  ss.  .- 

"W.  R.,  the  plaintiff  in  the  above  bill,  having  been  duly  sworn  according 
to  law,  doth  depose  and  say  that  the  facts  set  forth  in  the  above  bill,  so  far 
as  stated  as  upon  his  own  knowledge,  are  true,  and  so  far  as  stated  upon 
information  he  believes  the  same  to  be  true. 

Sworn  to  and  subscribed  before  me, 
(date). 


(A  copy  of  the  agreement  and  lease  should  be  attached  as  Exhibits 
"A"and"B.") 


292 


BILLS   BY   AND   AGAINST   COKPORATIONS. 


{For  Cover.) 
In  the  Circuit  Court  of  teos  United  States  for  the  Third  Cir- 
cuit  Sitting  in  the  Eastern  District  op  Pennsylvania. 


W.  E.,  on  behalf  of  himself  and 
others,  who,  contributing  to  the 
expenses  hereof,  may  become 
parties  to  this  suit, 

V. 

The  Company    and  the  C. 

&  A.  Railroad  Company.  J 


Sessions  18 


No. 


Bill  in  Equity. 

(Signatures  of  counsel,) 

Solicitors  pro  Plaintiff. 

5510.    Form  ofBill  by  a  Stockholder  Against  the  Corporatiott 
and  its  Directors,  for  Fraud,  etc. 


In  the  Court  of  Common  Pleas,  No. 
Philadelphia. 

In  Equity. 


,  of  the  County  of 


Between  ") 

A.  B.,  of  the  County  of  Philadel-  j 
phia,  for  himself,  and  all  other 
stockholders  in  the  C.  D.  Com- 
pany who,  being  interested  in 
the  subject-matter  of  this  com- 
plaint, shall  become  parties 
hereto  and  contribute  to  the 
expenses  of  this  suit.  Plaint- 
iff, 

and 

C.  D.  Company  and  (here  set 
forth  names  of  ofEcers  and  their 
respective  titles  and  the  names  of 
the  directors  of  said  company), 
Defendants. 

To  the  Honorable  the  Judges  of  the  said  Court : 
The  plaintiff  complains  and  says  : 

1.  That  on  the  day  of  18  ,  the  C.  D.  Company  was 
duly  incorporated  for  the  purpose  of  .  A  copy  of  the  charter  of  said 
company  is  hereto  attached  and  made  part  hereof,  marked  "  Exhibit  A." 

2.  That  the  plaintiff  is  the  holder  of  shares  of  the  common 
stock  of  said  company  and  shares  of  the  preferred  stock  of  said 
company. 

3.  That  on  the  day  of  18    ,  the  following  officers  of 
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said   corporation  were   elected,  viz.:  (here  set  forth   officers  with    their 
titles),  to  serve  for  the  ensuing  year. 

4.  The  directors  of  said  corporation  are  (here  set  forth  names  of  direct- 
ors), who  were  elected  on  the  day  of  18    ,  to  serve  for  the  period  of 

years,  and  during  their  incumbency  have  been  guilty  of  fraud, 
gross  neglect  and  inattention,  palpa,ble  breach  of  trust,  wilfuU  and  fraudu- 
lent mismanagement  and  malfeasance  in  the  control  of  the  affairs,  interests 
and  transactions  of  said  corporation  in  this,  to  wit :  that  the  said  directors 
have  fraudulently  loaned  the  money  of  the  said  corporation,  amounting  in 
all  to  the  sum  of  dollars,  at  divers  times  to  themselves,  and  for  their 

own  use,  on  worthless  securities  for  personal  gain,  aggrandizement  and 
benefit  and  in  fraud  of  your  plaintiff's  rights. 

5.  That  on  the  day  of  18  ,  the  said  directors  fraudu- 
lently organized  and  incorporated  another  company  called  the  Com- 
pany, for  the  purpose  of  ,  and  in  which  company  the  said  directors 
aforesaid  are  the  only  stockholders,  and  to  the  said  Company  the 
said  directors  loaned  the  moneys  of  C.  D.  Company,  viz. :  the  sum  of 
dollars,  without  any  security  whatever,  and  in  fraud  of  said  plaintiff's 
rights. 

6.  That  on  the  day  of  18  ,  the  aforesaid  directors  of 
defendant  corporation  wilfully,  fraudulently,  unlawfully  and  without 
authority  in  the  charter  of  said  defendant  corporation,  or  any  authority 
whatsoever,  subscribed  dollars  for  shares  of  stock 
in  the  Eailroad  Company,  a  corporation  under  the  laws  of  Pennsyl- 
vania, and  which  said  railroad  is  insolvent ;  said  purchase  being  for  the 
purpose  of  (here  set  forth  the  facts  and  reasons). 

7.  And  the  plaintiff  avers  the  said  directors  have  refused  to  account  for 
the  said  moneys  thus  misappropriated,  and  improperly,  fraudulently  and 
unlawfully  used,  though  requested  so  to  do  by  said  plaintiff. 

8.  That  on  the  day  of  18  ,  the  said  plaintiff  duly 
notified  the  said  corporation  of  the  facts  aforesaid,  and  requested  it  to 
bring  suit  against  the  said  directors,  but  this  it  has  refused  to  do. 

9.  That  the  said  (officers)  have  connived  and  assisted  the  said  (direc- 
tors) in  the  commission  of  the  fraud  hereinbefore  charged. 

Your  said  plaintiff  has  no  adequate  remedy  at  law  and  therefore  prays  : 

1.  For  an  injunction,  preliminary  until  hearing  and  final  thereafter, 
enjoining  and  restraining  the  said  corporation  and  the  officers  and  directors 
thereof  from  disposing  of  the  assets  of  said  defendant  corporation. 

2.  That  the  said  purchase   of  stock  by  Company  from 
Eailroad  Company  be  declared  ultra  vires,  and  null  and  void. 

3.  That  the  said  directors  individually  account  for  and  pay  to  all 
moneys  loaned  by  them  without  authority  of  law. 

4.  That  a  receiver  be  appointed  to  take  charge  of  the  assets  and  prop- 
erty of  the  said  company. 

5.  General  reHef. 

And  the  plaintiff  will  ever  pray,  etc. 

X.  Z., 

Solicitor  pro  Plaintiff. 
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§  5511.  Directors  are  not  Kespousible  for  even  Gross  Mis- 
takes if  Honest  and  within  the  Scope  of  their 
Powers. 

Directors  in  a  stock  corporation,  as  to  the  stockholders, 
are  not  technical  trustees,  but  are  as  mandatories,  and  are. 
required  only  to  apply  ordinary  skill  and  diligence. 

They  are  not  liable  for  mistakes  of  judgment,  although 
so  gross  as  to  appear  absurd,  if  honest  and  within  the 
scope  of  their  powers  ;  especially  where  acting  under  direc- 
tion of  counsel. 

But  they  are  responsible  to  the  stodkholders  for  losses 
from  fraud,  embezzlement,  wilfuU  misconduct,  breach  of 
trust ;  gross  inattention  or  negligence,  by  which  fraud  has 
been  perpetrated,  by  agents,  officers  or  co-directors.  The 
responsibilities  of  directors  in  a  stock  corporation  are  con- 
sidered in  Spering's  Appeal,  71  Pa.  St.,  11  (1872). 

§  5512.  Directors  are  not  Responsible  for  Loss  from  Building 
Saw-mills  and  Hotel  where  the  Charter  gave 
Power  to  Develop  the  Land,  etc. 

Where  a  corporation  owning  a  very  large  body  of  lands 
had  power  by  its  charter  ' '  to  aid  in  the  development  of 
minerals  and  other  materials,  and  to  promote  the  clearing 
and  settlement  of  the  country,"  it  was  held,  That  the 
building  of  saw-mills  and  an  hotel  to  accommodate  those 
having  business  in  connection  with  carrying  out  the  prime 
object  of  the  corporation  was  within  its  powers. 

When  an  act  of  directors  exceeds  their  authority,  but 
is  done  with  a  bona  fide  intent  of  benefiting  the  corpora- 
tion, and  a  shareholder,  knowing  of  it,  does  not  dissent 
within  a  reasonable  time,  his  assent  will  be  presumed. 

Omission  to  proceed  for  six  years  is  a  bar  to  an  action 
against  directors  for  the  mis-use  of  the  corporate  property. 
Watts'  Appeal,  78  Pa.  St.,  370  (1875). 

§  5513.    Bills  by  Stockholders  to  Collect  Dividends. 

The  rights  of  stockholders  to  sue  in  this  and  in  other 
cases  are  discussed  in  the  Chapter  on  "  Parties." 
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§  5514.    Form  of  Bill  by  Stockholders  for  a  Dividend  Declared. 
In  the  Cotirt  of  Common  Pleas,  No.        ,  fob  the  City  am)  County 

OP  PHHjADELPHIA. 

In   Equity. 


S.    D.  ) 

vs.  \.  Term,  1893.    No. 

The  Company.      ) 

To  the  Honorable  the  Judges  of  the  said  Court  : 

The  plaintiff  complains  and  says  : 

I.  That  the  Company,  the  defendant,  was  duly  incorporated  on 
the                day  of  1884,  for  the  purpose  of 

II.  That  since  that  date  the  said  defendant  has  been  and  still  is  engaged 
in  said  business  in  the  City  of 

III.  That  at  the  time  of  the  incorporation  of  the  said  defendant  com- 
pany the  capital  stock  thereof  consisted  of  five  thousand  shares  of  the  par 
value  of  $100  each.  On  1889,  the  said  corporation  claimed  that 
plaintiff  was  indebted  to  it  in  the  sum  of  ,  and  the  defendant  received 
from  plaintiff  on  that  date  in  payment  of  said  claim  shares  of  the 
capital  stock  of  said  corporation  then  standing  in  the  name  of  plaintiff,  at 
the  valuation  of  ,  discharging  the  defendant's  claim  against  plaintiff 
and  leaving  a  balance  due  to  him. 

IV.  That  on  1890,  the  directors  of  the  said  corporation  defend- 
ant declared  a  dividend  to  the  stockholders  of  the  said  company  of 
shares  of  the  capital  stock  of  the  said  company.  A  copy  of  the  resolution 
adopted  at  said  meeting  declaring  said  dividend  is  hereto  annexed  as  part 
hereof,  marked  "  Exhibit  A."  By  reason  of  the  purchase  by  said  company 
of  said  shares  from  plaintiff  the  number  of  shares  in  said  company 
actually  outstanding  at  the  date  said  dividend  was  declared  as  aforesaid 
was  therefore 

V.  That  of  said  last-mentioned  number  of  shares  plaintiff  was,  at  the 
time  said  dividend  was  declared,  the  owner  of  fifteen  hundred  shares. 

VI.  That    said  dividend   of  shares    so   declared    as    aforesaid, 
according  to  the  resolution  aforesaid,  entitled  plaintiff  to  demand  and  re- 
ceive from  the  said  defendant  as  his  proportion  of  said  dividend 
shares. 

VII.  That  said  dividend  was  payable  to  said  stockholders  on  demand. 
The  plaintiff  has  frequently,  before  the  filing  of  this  bill,  demanded  of  the 
defendant  corporation  a  certificate  for  said  stock  dividend  due  to  him  by 
defendant  of  said  shares,  but  the  defendant  has  wrongfully  and 
unjustly  refused,  and  still  does  wrongfuUy  and  unjustly  refuse,  to  issue  to 
plaintiff  said  certificate.  Since  the  date  of  said  stock  dividend  the  defend- 
ant has  declared  cash  dividends.  The  plaintiff  has  demanded  the  same  on 
said  shares  of  stock  declared  as  dividend  aforesaid,  but  said  defendant  has 
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wrongfully  and  unjustly  refused,  and  still  does  wrongfully  and  unjustly 
refuse,  to  pay  the  same,  or  any  part  thereof. 

VIII.  That  plaintiff  has  no  adequate  remedy  at  law,  and  he  prays  your 
Honors  : 

1.  For  an  injunction,  preliminary  until  hearing  and  perpetual  there- 
after, enjoining  and  restraining  the  said  defendant,  the  Company, 
its  officers  and  agents,  from  issuing  the  stock  due  to  plaintiff,  and  from 
paying  said  dividend  so  due  plaintiff,  or  any  part  of  said  stock  or  said  divi- 
dend, to  any  person  other  than  plaintiff. 

2.  That  the  said  defendant  be  ordered  and  decreed  to  issue  to  plaintiff 
a  certificate  for  the  said  shares  so  due  to  him  as  aforesaid. 

3.  That  the  said  defendant  be  ordered  and  decreed  to  pay  to  plaintiff 
the  dividends  declared  upon  the  said  shares  since  1890. 

4.  General  relief. 

Plaintiff. 

Solicitors  for  Plaintiff. 

(Attach  copy    of  resolution  of    directors    of  the  Company    as 

"Exhibit  A.") 


§  5515.  Bill  by  a  Stockholder  or  a  Member  Against  Corpora- 
tion to  Restrain  Hurtful  Acts,  or  Acts  TJltra 
Vires. 

As  a  corporation  is  only  a  chartered  partnership,  with 
riglits  and  liabilities  defined  by  law,  it  would  seem  that  a 
stockholder  can  invoke  the  aid  of  a  court  of  equity  exactly 
as  a  partner  can  enjoin  a  majority  of  the  firm  from  wreck- 
ing its  capital  by  wild  and  dangerous  experiments.  Where 
the  act  complained  of  is  ultra  vires,  the  right  of  complaint 
is  the  stronger  because  the  act  may  lead  to  a  forfeiture  of 
the  charter. 

Thus  it  was  decided  in  Manderson  v.  The  Commercial 
Bank,  28  Pa.  St.,  379  (1857),  that  where  the  president  and 
cashier  of  a  bank  were  discounting  paper  without  the  con- 
currence of  the  requisite  number  of  directors,  as  provided 
by  the  act  of  incorporation  of  the  bank,  and  at  a  rate  of 
discount  greater  than  the  charter  allowed,  a  stockholder 
was  entitled  to  an  injunction  restraining  such  acts. 

A  corporation  cannot  sell  or  assign  its  corporate  powers 
without  express  authority.  Stewart's  Appeal,  56  Pa.  St., 
413  (1867). 
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;§  5516.    Bill  by  Stockliolders  Praying  Court  to  Supervise  an 
Approaching  Election. 

On  the  eve  of  a  charter  election  there  is  sometimes  dis- 
covered the  necessity  for  invoking  the  aid  of  a  court  of 
equity,  otherwise  a  party  in  power  could  so  illegally  con- 
duct the  election  as  to  retain  possession.  The  remedy  by 
quo  tvarranto  might  require  over  a  year  to  oust  the  wrong- 
doers. Another  election  would  perpetuate  them  in  office. 
To  prevent  this,  a  court  of  equity  may  properly  be  asked 
to  conduct  or  supervise  the  election,  and  to  install  the 
■officers-elect. 

Thus,  in  Tunis  v.  R.  R.  Co.,  149  Pa.  St.,  YO  (1892), 
where  it  appeared  that  by  means  of  fraud,  violence  or 
other  illegal  conduct  on  the  part  of  the  corporators  a  fair 
and  honest  election  could  not  be  held,  the  court  appointed 
-a  master.  The  same  practice  was  followed  in  Anderson  v. 
EUonhead,  26  W.  N.,  95  (1890). 

§  5517.    Form  of  Bill  for  Appointment  of  Master  to  Supervise 
Corporate  Election  in  a  Case  of  Illegal  Voting. 

In  the  Coctet  of  Common  Pleas  of  Philadelphia  County,  No. 

In  Equity, 

C.    P.,   S.   B.,  and 

F.  M. ,  Plaintiffs, 

V. 

C.   R,  W.   G.,  C.      [  Term,  18    .    No. 

S.     and     "  The  for    the 

Insuring   of  Hotises  from   Loss 
by  Fire,"  Defendants. 

To  the  Honorable  the  Judges  of  the  said  Court  : 

The  plaintiffs  complain  and  say  : 

I.  That  they  are  members  and  contributors  of  a  corporation  known 
a.s  "  The  for  the  Insuring  of  Houses  from  Loss  by  Fire." 

n.  That  the  said  association  was  originally  formed  and  adopted  by 
certain  articles  of  agreement,  bearing  date  the  day  of  ,  and 

the  object  of  said  association,  according  to  the^  said  articles  of  agreement, 
was  "  the  insurance  of  houses  from  loss  by  fire." 

III.  That  the  said  association  was  subsequently  incorporated  and 
anade  a  body  poUtic  in  law  by  the  General  Assembly  and  Proprietaries  of 
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the  Province  of  Pennsylvania,  copies  of  which  deed  of  settlement  andl 
charter  are  hereto  appended,  marked  "Exhibits  A  and  B,"  respectively, 
and  made  part  hereof  as  if  fully  recited  herein. 

IV.  That  by  said  charter  it  is,  inter  alia,  provided  as  follows  : 

"  That  there  shall  be  a  general  meeting  of  the  contributors  aforesaid  on 
the  Monday  in  every  year,  or  oftener,     *    *    *    when  and 

where  all  the  said  contributors  shall  have  full  right  and  liberty  to  be 
present  and  be  capable  of  action  and  managing  the  affairs  of  the  said 
society  that  shall  then  come  before  them.  *  *  *  At  all  which  meetings 
the  determination  of  a  majority  of  the  contributors  present  shall  be  conclu- 
sive and  binding  on  the  whole  society." 

V.  It  is  further  provided  in  said  charter  as  follows  : 

"  That  at  the  said  general  meeting  in  the  month  of  and  yearly 

every  year,  the  said  contributors  who  shall  be  present  shall  choose,  by 
tickets  in  writing,  twelve  persons  out  of  their  own  body  to  be  the  directors, 
and  one  other  person  to  be  treasm-er,  for  the  ensuing  year,  and  that  the 
said  election  shall  begin  on  the  said  Monday  in  and  be  con- 

tinued by  adjournment  if  necessary  from  day  to  day  until  aU  contributors- 
who  shall  attend  shall  have  voted,  and  that  the  directors  of  the  preceding 
year  shall  appoint  two  of  their  own  body,  with  three  other  contributors 
who  are  not  directors,  to  be  judges  of  the  election,  who  shall,  under  their 
hands,  or  the  hands  of  a  major  part  of  them,  report  the  names  of  the 
persons  duly  elected  directors  and  treasurer  respectively  for  the  ensuing 
year  to  the  general  meeting." 

VI.  That  in  pursuance  to  such  authority  the  present  directors  of  the 
said  corporation  did  on  the  day  of  18  ,  appoint  out  of  their 
own  body  ,  and  out  of  the  contributors,  ,  to  be  judges 
of  the  next  ensuing  election  ;  and  did  further  give  public  notice  that  said 
election  would  be  held  at  the  office  of  the  corporation.  No.  Street, 
in  the  City  of  Philadelphia  (which  is  the  chief  place  of  business  of  said  cor- 
poration), on  the  day  of  18  ,  and  did  further  give  public 
notice  that  the  polls  would  remain  open  between  the  houre  of        and 

P.  M.,  for  the  purposes  of  such  election. 

VII.  That  the  said  judges  are  the  respondents  in  this  case. 

VIII.  That  at  said  election  there  were  two  tickets  for  which  ballots 
were  cast,  the  first  being  as  follows  :  Directors,  ;  treasurer, 
The  following  was  the  second  ticket :  Directors  ;  treas- 
urer, 

IX.  That  on  said  date  and  at  said  place,  and  at  the  hour  of  P.  M. ,  the 
contributors  met,  and  the  judges  of  said  election  being  duly  sworn  and 
affirmed  in  accordance  with  the  acts  of  Assembly  in  such  case  made  and  pro- 
vided, the  election  was  proceeded  with.  All  who  were  present  and  who  de- 
sired to  vote  were  given  the  opportunity  to  vote.  When  the  hour  of  p.  m. 
had  arrived  at  which  time  the  polls  were  to  have  been  closed,  the  contributors 
present  by  formal  ballot  resolved  unanimously  that  the  doors  should  be 
closed  and  that  those  then  present  in  the  building  should  be  allowed  to  cast 
their  votes,  and  that  for  this  purpose  the  polls  should  remain  open  until 
they  had  done  so.     Agreeably  to  this  resolution  the  polls  were  kept  open 
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until  nearly  five  o'clock,  and  until  every  one  present  who  desired  to 
vote  had  been  given  an  opportunity  to  do  so.  Before  the  balloting  was 
closed  one  of  the  judges,  ,  asked  if  any  one  was  present  who  desired 

to  vote,  and  no  one  responded.  Thereupon  the  ballot-box  was  closed  and 
the  contributors  adjourned. 

X.  That  notwithstanding  said  provisions  in  the  charter  and  deed  of 
settlement,  that  those  who  were  present  should  vote,  ballots  were  offered 
to  the  judges  in  behalf  of  ticket  No.  2,  not  by  the  members  or  contributors, 
but  by  persons  unknown  to  plaintiffs  who  claimed  the  right  to  vote  by 
alleged  proxies ;  that  plaintiffs  protested  against  the  admission  of  such 
proxy  votes,  for  the  reason  that  they  are  advised  and  believe,  and  submit 
to  the  court,  that  the  right  to  vote  by  proxy  is  not  permitted  by  the  law  of 
this  corporation,  but  such  right  is  expressly  denied.  Notwithstanding 
plaintiffs  protested  the  judge  accepted  as  valid  votes  for  ticket  No.  3,  the 
said  votes  by  proxy,  and  have  announced  their  determination  to  count 
them. 

XI.  That  ,  tlie  president  of  the  Companjr  offered  one 
single  written  ballot  in  behalf  of  that  corporation.  That  his  authority 
as  president  to  cast  said  ballot  was  not  in  any  manner  shown.  That  he 
insisted  tliat  the  said  single  written  ballot  should  be  counted  times,. 
claiming  the  right  to  vote  as  many  votes  as  said  company  held  policies. 
That  plaintiffs  protested  against  such  votes,  but  notwithstanding  said  protest 
the  judges  accepted  said  single  written  ballot  and  have  announced  their 
decision  to  count  it  times  for  ticket  No.  2.  That  in  addition  to  said 
vote  many  similar  votes  for  ticket  No.  2  were  offered  by  alleged  executors, 
trustees,  guardians  and  corporations  in  a  fiduciary  capacity,  without  any 
power  of  attorney  to  cast  such  vote,  and  although  cast  in  u,  single  ballot 
were  offered  for  as  many  votes  as  said  persons  or  institutions  held  policies 
of  this  company.  Tliat  the  said  judges,  notwithstanding  plaintiffs'  protests, 
have  accepted  said  votes  and  propose  to  count  the  single  written  ballots 
thus  illegally  cast  more  than  once. 

XII.  Plaintiffs  are  advised  and  submit  to  the  court  that  eacli  member 
present  is  entitled,  under  the  laws  of  this  corporation,  to  one  single  vote, 
and  no  more,  irrespective  of  the  number  of  policies  he  may  hold.  That 
plaintiffs  believe  and  so  aver  that  a  majority  of  the  members  present  cast 
their  ballots  for  ticket  No.  1,  and  that  therefore  as  a  result  of  such  election 
plaintiffs  have  been  elected  as  directors  of  said  corporation  and  said 

as  treasurer  of  said  corporation.  Plaintiffs  aver,  however,  that  if  the 
ballots  thus  illegally  cast  by  proxy  and  by  persons  in  a  fiduciary  capacity 
are  counted,  and  if  the  said  ballots  are  counted  more  than  once,  as  said 
judges  have  decided,  that  plaintiffs  will  be  unlawfully  deprived  of  the 
offices  to  which  they  have  been  elected. 

XIII.  That  at  the  conclusion  of  said  election  as  aforesaid  the  judges 
announced  that  notwithstanding  the  resolution  of  the  contributors  and  the 
previous  public  notice  of  the  election,  that  they  would  continue  to  hold 
said  election  on  the  day  of  ,  beginning  at  the  hour  of 

p.  M.     That  the  said  judges,  therefore,  have  refused  to  count  the  ballots 
that  were  cast,  or  to  announce  the  result  of  the  election,  but  have  threat- 
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•ened  to  hold,  and  are  about  to  hold,  an  illegal  election  for  the  purpose 
■of  enabling  other  Ulegal  ballots  to  be  cast ;  the  purpose  of  said  action  being 
to  elect  ticket  No.  3,  with  which  the  judges  are  in  sympathy.  It  will  be 
further  seen  that  a  portion  of  said  judges  are  candidates  upon  ticket  No.  2, 
and  are  attempting,  therefore,  to  cast  for  themselves  these  illegal  ballots 
and  to  adjourn  the  election  to  enable  themselves  to  secure  sufficient  votes 
for  their  own  electiou. 

XIV.  That  such  election  and  such  votes  are  illegal,  and  the  result 
will  be,  if  permitted,  to  put  in  office  the  candidates  named  iu  ticket 
No.  2,  who  have  not  been  elected  according  to  the  charter,  but  who 
have  been  defeated,  and  furthermore,  to  deprive  plaintiffs  of  the  offices 
to  which  they  have  been  elected,  and  the  contributors  of  the  persons 
of  their  choice ;  that  by  such  action  great  and  irreparable  damage  will 
be  done  to  plaintiffs  and  the  corporation,  for  which  no  adequate  remedy 
exists  at  law. 

XV.  That  at  the  election  held  on  the  day  of  18  ,  the  judges 
of  said  election,  in  receiving  the  ballots  against  the  protests  of  the  plaintiffs, 
deposited  the  same  in  the  ballot  box  without  any  mark  or  writing,  or  with- 
out otherwise  indicating  who  cast  the  said  ballots  or  that  they  had  been 
challenged.  The  failure  of  the  said  judges  to  mark  the  said  ballots  has 
made  it  impossible  to  determine  by  an  inspection  of  said  box  or  a  count  of 
said  ballots  in  what  manner  or  by  whom  or  for  what  tickets  the  ballots 
were  cast. 

XVI.  That  an  examination  of  the  ballots  so  cast  would  not  enable  the 
court  to  determine  who  were  lawfully  elected  directors  or  to  separate  the 
lawful  from  the  unlawful  ballots,  and  it  is  therefore  necessary,  in  order  that 
Tight  and  justice  be  done  in  the  premises,  that  said  election,  so  improperly 
conducted,  be  declared  null  and  void,  and  that  a  new  election  be  held  at 
such  time  and  place  as  your  honorable  court  may  direct. 

XVII.  That  at  such  new  election  plaintiffs  are  advised  and  believe 
and  so  charge  that  questions  of  grave  doubt  will  inevitably  arise  as  to  the 
legality  of  ballots  tendered  by  persons  holding  proxies  or  who  stand  in  a 
fiduciary  position  to  the  contributors,  as  well  as  other  complicated  questions 
of  law  and  fact  pertaining  to  the  conduct  of  the  election,  and  that  unless  said 
meeting  and  election  are  supervised  by  your  honorable  court  the  judges 
may  receive  the  said  illegal  and  objectionable  ballots  in  the  same  manner  as 
at  the  previous  election,  the  receipt  of  which  would  work  great  injury  to 
plaintiffs  and  deprive  them  of  their  rights  in  the  premises  and  make  it  im- 
possible for  your  honorable  court  to  arrive  at  any  just  and  equitable  de- 
termination of  the  result  of  such  election.  That  without  such  supervision 
the  election  will  inevitably  result  in  prolonged  litigation  which  will  be 
detrimental  to  the  best  interests  of  the  corporation  and  all  its  stockholders. 
It  is  necessary,  therefore,  to  prevent  such  injury  to  the  interests  of  all  parties 
to  this  suit,  that  your  honorable  court  should  supervise  said  election  in 
accordance  with  the  equity  powers  vested  in  it. 

Plaintiffs  therefore  pray  : 

1.  That  the  said  judges  be  enjoined  from  counting  any  votes  that 
were  not  cast  by  a  member  present,  or  that  were  cast  by  persons  claiming 
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to  vote  by  proxy  or  otherwise  than  in  propria persoiia,  or  by  persons  claim- 
ing to  stand  in  a  fiduciary  capacity  to  such  contributors. 

2.  That  the  judges  be  further  enjoined  from  counting  any  written; 
ballot  more  than  once,  and  from  counting  the  vote  of  any  contributor  as- 
many  times  as  he  may  have  policies. 

3.  That  the  election  held  on  ,18     ,  be  declared  to  be  niill  and  void. 

4.  That  a  new  election  be  ordered,  to  be  held  at  such  time  and  place- 
as  your  honorable   court   may  direct,  for  the  purpose  of  electing 
dh-ectors  and  a  treasurer. 

5.  That  a  master  be  appointed  to  preside  at  said  meeting  during  its 
session  and  to  supervise  said  election  for  treasurer  and  directors  and 
make  report  thereof  to  your  honorable  court. 

6.  General  relief. 

(Affidavit  of  one  of  the  plaintiffs,  and  signatures  of  the  counsel  for- 
plaintiffs.) 

See  Act  of  April  29,  1874  ;  §§8,  9  (P.  L.,  T8)  ;  Act  of 
April  25,  18Y6,  §  1  (P.  L.,  47)  ;  Act  of  May  7,  1SS9,  §§  1,2 
(P.  L.,  102).  Comm.  y.  Dalzell,  152  Pa.  St.,  217  (1893)  ;, 
Comm.  V.  Patterson,  158  Pa.  St.  476  (1893)  ;  Shelmerdine 
V.  Welsh,  47  Leg.  Int.,  286  (1890). 

§  5518.  Form  of  Bill  for  Appointment  of  Master  to  Supervise 
Corporate  Election  in  case  of  Praud  and  Appre- 
hended Violence. 

In  the  Cotibt  of  Common  Pleas,  No.        ,  for  the  County  of 
Philadelphia. 


T.  B.  (name  all  the  plaintiffs), 

V. 

The  H.  Railroad  Company 
(name  all  other  defendants). 


In  Equity. 

Term,  1894.     No. 


To  the  Honorable  the  Judges  of  said  Court : 

Plaintiffs  complain  and  say  : 

1.  That  they  are  holders  duly  registered  upon  the  books  of  the  H. 
Railroad  Company  of  upwards  of  shares  of  stock  and  are  entitled  to 

vote  at  all  elections  held  by  said  stockholders. 

2  The  H.  Railroad  Company  is  a  corporation  chartered  by  a  special 
act  of  the  General  Assembly  of  the  Commonwealth  of  Pennsylvania,  approved 
the  day  of  ,  18     ,  entitled  .  ^.   .^  ^  .   ^ 

The  capital  stock  of  said  corporation  is  |  ,  divided  into 

shares  of  the  par  value  of  dollars  each. 
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The  said  corporation  owns  and  controls  passenger  railways  in  the  City 
of  Philadelphia,  embracing  over  miles  of  line,  and  transacts  a  pas- 

senger railway  business  amounting  to  over  $  annually. 

3.  The  principal  office  of  the  said  H.  Railroad  Company  is  in  the  City 
of  Philadelphia,  where  it  has  been  located  for  many  years  past. 

4.  The  section  of  the  said  Act  of  18  ,  incorporating  the 
said  H.  Eaih'oad  Company,  provides  that  said  company  shall  have  power 
to  elect  a  president  and  directors,  and  in  every  election  of  officers, 
each  share  of  stock  shall  entitle  the  holder  to  one  vote. 

5.  The  said  annual  meeting  of  the  H.  Railroad  Company  (time  of  meet- 
ing) is  attended  in  person  and  by  proxy  by  the  holders  of  the  shares  of  the 
capital  stock  of  the  said  company. 

6.  Prior  to  the  day  of  the  annual  election,  held  on  the  day  of 

18      (A.  B.,  etc.),    were   the    directors   of  the  said  H.  Railroad 
-Company,  and  the  said  was  president. 

7.  At  the  said  annual  meeting  of  the  said  stockholders,  held  on  the 

day  of  18     ,      E.   F.   claimed    to    act  as     chairman     of 

said  meeting,  and  failing  in  this,  the  said  meeting  having  elected 
a  chairman,  the  said  E.  F.  claimed  to  be  judge  of  the  election  for 
directors  iinder  appointment  by  the  said  (A.  B.,  etc.),  and  G.  H. 
and  J.  K.  claimed  to  act  as  tellers  by  virtue  of  the  same  appoint- 
ment. 

8.  L.  M.  was  elected  by  the  stockholders  judge  of  said  election  for 
directors,  and  O.  P.  and  S.  R.  were  elected  tellers,  and  they  were  each  duly 
sworn  to  discharge  the  duties  of  his  office  or  appointment  with  fidelity,  and 
that  he  will  not  receive  any  vote  but  suob  as  he  verily  believes  to  be  legal 
in  the  conduct  of  said  election. 

9.  By  an  act  of  General  Assembly  of  this  Commonwealth,  approved  the 

day  of  18    ,  entitled  "  ,"  it  is  provided  as  follows  ; 

"  A  list  of  the  stockholders  in  this  company  shall  be  kept  in  the  office  of  the 
company,  and  with  the  stock  ledger  and  stock  transfer  books  shall  be  open 
to  the  inspection  of  any  stockholder  at  all  times  during  business  hours." 

10.  At  the  time  when  the  polls  were  declared  open  at  said  meeting, 
the  said  (A.  B.,  etc.),  E.  F.,  G.  H.  and  J.  K.  withdrew  from  said  meeting, 
seized  the  stock  list  and  corporation  books  and  stock  ledger  and  all  papers 
and  documents  belonging  to  said  company,  locked  themselves  in  the  secre- 
tary's office  and  refused  to  admit  the  said  judge,  L.  M. ,  or  the  said  tellers, 
O.  P.  and  S.  R.,  and  a  large  number  of  other  stockholders,  although  a 
demand  was  made  upon  them  by  said  stockholders  for  admittance,  and 
refused  to  produce  to  said  meeting  or  to  the  said  judge  and  tellei-s  any  of 
the  said  books  or  papers  or  to  permit  an  inspection  of  the  same  by  the  said 
stockholders,  or  to  permit  the  use  of  said  books  and  documents,  and  declined 
to  surrender  the  same  or  permit  access  thereto,  but  proceeded  to  deposit 
with  said  E.  F.  certain  votes  and  proxies  for  stockholders,  who  were  per- 
sonally present  and  voting  at  the  election,  and  certain  other  proxies  which 
had  been  revoked  by  proxies  later  in  date  in  the  hands  of  persons  who 
Tooted  at  the  election. 

11.  Although  the  said  (defendants,   A.   B.,   etc.,)  used  their  utmost 
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<?Tideavors  to  prevent  the  holding  of  said  election,  by  withholding  from  the 
said  stockholders  all  information,  whereby  the  holders  of  proxies  would  be 
enabled  to  know  the  number  of  shares  held  by  their  principals,  the  said 
stockholders  proceeded  with  the  said  election  for  directors,  and  the  said 
L.  M.,  O.  P.  and  S.  R.,  judge  and  tellers,  received  and  counted  the  votes 
cast,  and  declared  that  (C.  D.,  etc.)  were  elected  directors  of  said  II.  Rail- 
road Company,  having  received  a  majority  of  the  votes  cast. 

13.  After  the  polls  had  closed  and  the  said  judge  and  tellers  had  an- 
nounced the  election  of  the  said  (C.  D.,  etc.)  as  directors  of  the  said  H. 
Raili-oad  Company,  the  said  E.  F.  returned  to  said  meeting  and  announced 
to  the  chairman  thereof  that  said  (A.  B. ,  etc.)  had  been  elected  directors  of 
said  corporation. 

13.  The  said  meeting  and  election  were  conducted  amid  the  greatest 
confusion  and  disorder,  and  resulted  in  personal  violence. 

14.  The  said  (A.  B.,  etc.),  claiming  by  virtue  of  the  declaration  of  said 
.  E.  F.  to  have  been  elected  to  the  office  of  directors  of  said  H.  Railroad 

Company  for  the  year  following  the  aforesaid  election  (date),  usurped  and 
continued  to  usurp  the  said  office,  and  are  now  unlawfully  claiming  to 
occupy  the  same.  They  have  refused  and  now  refuse  to  permit  the  said 
{C.  D.,  etc.)  to  act  as  directors  of  said  H.  Railroad  Company. 

15.  The  directors  for  several  years  last  past  have  claimed  the  right 
conferred  under  the  section  of  the  General  Railroad  Act,  approved 

,18  ,  to  appoint  three  stockholders  to  be  judges  of  the  said  election, 
which  said  judges  decided  upon  the  qualification  of  voters,  and,  when  the 
election  is  closed,  count  the  votes  and  declare  who  lias  been  elected  during 
said  period,  the  said  directors  have  uniformly  selected  persons  as  judges 
who  are  partial  to  and  will  act  entirely  in  the  interest  of  the  said  directors 
and  will  cause  the  said  directors  to  continue  in  office,  and  plaintiffs  verily 
believe  and  so  charge  that  said  directors  intend  selecting  the  same  or  other 
equally  partial  persons  as  judges  at  the  election  to  be  held 

16.  Plaintiffs  verily  believe  and  charge  that  the  same  or  equally  xm- 
lawful  practices  will  be  resorted  to  by  said  defendants  in  the  conduct  of 
the  election  which  will  be  held  at  the  annual  meeting  in  ,  18  , 
as  heretofore,  and  that  fraudulent  means  will  be  used  to  prevent  the  hold- 
ing of  a  fair  and  just  election,  and  that  unless  said  meeting  is  controlled 
by  your  honorable  court,  disorder,  violence  and  possibly  bloodshed  will 
occur,  and  plaintiffs  wiU  be  deprived  of  their  right  to  vote  at  said  election, 
and  the  said  (A.  B.,  etc.)  wiU  make  every  effort  to  continue  in  control  of 
said  corporate  property. 

Wherefore  plaintiffs  pray  your  honorable  court  : 

1.  To  grant  a  special  injunction  until  hearing  and  final  thereafter 
against  the  said  (A.  B.,  etc.),  restraining  them  and  each  of  them  from  tak- 
ing, removing,  retaining  or  withholding  any  books  and  papers  of  the  said 
H.  Railroad  Company  from  the  use  of  the  stockholders  at  said  election  or 
previous  thereto,  or  preventing  the  inspection  by  the  stockholders  of  the 
list  of  stockholders  and  the  stock  transfer  book  during  the  election  to  be 
held  ,  or  previous  thereto. 

3.  To  grant  said  injunction  against  the  said  (A.  B.,  etc.),  forbidding 
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them  and  each  of  them  from  excluding  any  stockholder  of  said  company- 
f  rom  the  polls  at  the  time  of  said  election. 

3.  To  appoint  a  master  to  preside  at  said  annual  meeting,  to  be  held 

,  during  its  session,  and  to  supervise  and  control  said  election  for 
president  and  directors  and  make  report  thereof  to  your  honor- 

able court. 

4.  Such  other  and  further  relief  as  may  be  just  and  equitable  in  the 
premises. 

Solicitors  for  Plaintiffs. 


§  5519.    When  a  Stockholder  Cannot  Sue. 

A  stockholder  cannot  bring  a  bill  to  enjoin  a  judgment 
confessed  with  his  consent. 

A  stockholder  of  a  corporation  may  file  a  bill  in  equit}' 
for  the  protection  of  the  company,  but  something  more  or 
less  than  what  is  allowed  by  the  terms  of  the  charter  must 
have  been  done  by  the  managers  or  directors  to  authorize 
such  an  interference  ;  and  where  a  debt  authorized  by  the 
company  is  created  by  and  with  the  consent  of  the  stock- 
holders and  directors,  and  judgment  confessed  therefor,  a 
consenting  stockholder  is  not  entitled  to  an  injunction 
against  an  execution  issued  upon  the  judgment. 

Where  one  who  had  been  a  stockholder  had,  under  a  reso- 
lution voted  for  by  him  as  such,  sold  to  the  company  his 
stock,  taking  the  company's  note  therefor,  less  expenses,  it 
was  held  that  he  could  not  claim  as  a  stockholder,  nor  could 
he  as  a  creditor  ask  for  an  injunction  to  restrain  another 
creditor,  whose  debt  was  of  the  same  nature  in  creation  and 
consideration,  from  obtaining  satisfaction  by  means  of  a 
prior  levy  upon  the  corporation  property. 

Where  the  company  was  neither  a  party  to  the  bill,  nor 
in  court  upon  notice  for  a  preliminary  injunction,  it  was 
held  error  to  appoint  a  receiver.  Gravenstine's  Appeal,  49 
Pa.  St.,  310  (1865). 

.§  5520.    Bills  by  Strangers  to  Restrain  Acts  Ultra  Vires. 

Not  only  stockholders  but  all  parties  injuriously  affected 
by  a  threatened  act  of  a  corporation  ultra  vires  may  apply 
for  an  injunction. 
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In  City  V.  Passenger  Rwy.  Co.,  i  Brews.,  14  (1866), 
the  charter  of  the  defendant  company  required  that  the 
consent  of  the  city  should  be  obtained  before  its  road  was 
constructed.  Two  acts  of  Assembly  supplementary  to  the 
charter  were  subsequently  passed,  the  first  of  which  autho- 
rized an  extension  of  the  road,  without  the  consent  of 
council,  and  the  second  further  extended  the  route,  and  was 
silent  as  to  council's  consent.  Under  the  second  supple- 
ment the  company  attempted  to  lay  tracks  upon  the  streets 
therein  named,  without  the  consent  of  councils.  An  in- 
junction restraining  them  was  granted  upon  a  bill  filed  by 
the  city. 

In  Pe7ina.  R.  E.  v.  Belt  Line  R.  R.,  29  W.  N.,  202  (1891); 
30  W.  N.,  161  (1892),  an  injunction  was  granted  to  restrain 
a  railroad  company  from  locating  its  road  upon  property 
where  similar  rights  and  franchises  of  a  public  nature 
existed. 

In  Potts  V.  Elevated  R.  R.  Co.,  161  Pa.  St.,  396  ^1894), 
and  Comm.  v.  Elevated  Rwy.  Co.,  Id.  409  (1894),  a  bill  was 
filed  by  a  number  of  property  owners  to  restrain  the  con- 
struction of  an  elevated  railroad  in  front  of  their  properties, 
and  it  was  decided  that  there  was  no  authority  for  the 
construction  of  an  elevated  street  passenger  railroad  in 
Pennsylvania. 

§  5521.    Form  of  Bill  by  Stranger  to  Restrain  Illegal  Acts  of 
a  Corporation. 

In  the  Court  of  Common  Pleas,  No.       ,  of  Philadelphia  County. 

In  Equity. 

Between 
The  City  of  Philadelphia,  Trustee 
under    the    will     of    Stephen 
Girard,   Deceased,  Plaintiff, 
and 
The  Philadelphia  Belt  Line  Rail- 
road Company,  Defendant. 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiff  complains  and  says  : 

I    That  it  is  the  owner  of  certain  wharf  properties  situated  on  the  east 
20 
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side  of  Delaware  Avenue,  north  of  Market  Street,  in  the  City  of  Philadel- 
phia, the  wharves  of  which  extend  into  the  River  Delaware.  The  wharf 
properties  owned  by  plaintiff  are  situated  on  the  east  side  of  Delaware 
Avenue,  north  of  Market  Street,  being  piers  Nos.  1  and  2,  North  Delaware 
Avenue,  extending  along  the  east  side  of  said  Delaware  Avenue  about 
three  hundred  and  three  feet  eight  and  one-half  inches,  the  same  being 
leased  to  W.  P.  C.  and  B.  F.  C,  for  a  term  of  years  at  an  annual  rental  of 
$  .     The  width  of  the  said  wharves  apart  from  the  width  of  the  docks 

being  of  pier  No.  1  about  sixty-five  feet  nine  inches,  and  pier  No.  3  about 
seventy-one  feet.  Also  the  wharf  property  adjoining  said  piers  1  and  2  on 
the  south,  extending  along  the  east  side  of  Delaware  Avenue  to  Market 
Street,  leased  to  the  Steamboat  Ferry  Company  at  an  annual  rental  of 
$ 

II.  That  the  said  wharf  properties  are  all  used  exclusively  for  the  trans- 
portation of  merchandise  and  passengers  to  and  from  places  situated  out- 
side the  State  of  Pennsylvania.  That  said  merchandise  is  carried  to  and 
from  the  said  wharves  in  carts,  wagons  and  drays  by  way  of  the  said 
Delaware  Avenue,  and  during  certain  months  of  the  year  as  largely  at 
night,  and  necessarily  so  from  the  nature  of  the  business,  as  during  the 
day. 

III.  That  the  Philadelphia  Belt  Line  Railroad  Company,  the  defendant 
herein,  is  a  corporation  chartered  under  the  provision  of  an  act  of  Assem- 
bly, approved  the  fourth  day  of  April,  A.  D.  1868,  entitled  "  An  Act  to 
authorize  the  formation  and  regulation  of  railroad  companies."  That  the 
purpose  for  which  said  corporation  was  created  was  for  the  construction 
and  operation  of  a  railroad  for  public  use,  beginning  at  a  point  at  or  near 
the  Atlantic  Refinery,  in  the  Twenty-sixth  Ward  of  the  City  of  Philadelphia, 
along  property,  streets  and  avenues  following  the  course  of  the  Delaware 
River  and  the  Schuylkill  River  to  a  point  near  Cottman  Street,  in  the 
Twenty-third  Ward  of  said  city. 

IV.  That  by  ordinance  approved  the  twenty-ninth  day  of  December, 
A.  D.  1890,  the  said  company  was  authorized  to  build  its  railroad  upon  the 
route  set  out  in  said  ordinance,  and  upon  the  terms  and  conditions  therein 
contained.  That  part  of  said  railroad  was  thereby  authorized  to  be  built  on 
the  said  Delaware  Avenue  from  a  point  thereon  north  of  Queen  Street  to 
Callowhill  Street,  with  a  single  track  located  nine  and  one-half  feet  east  of 
the  east  rail  of  track  then  laid  in  said  avenue. 

V.  That  said  company  defendant  has  received  a  permit  from  the  Board 
of  Highway  Supervisors  of  the  City  of  Philadelphia  to  lay  a  track  on  said 
Delaware  Avenue  from  Queen  Street  to  Callowhill  Street ;  that  said  permit 
is  claimed  to  be  authorized  by  the  ordinance  aforesaid,  and  that  the  said 
defendant  commenced  on  the  seventeenth  day  of  November,  A.  D.  1891,  to 
build  its  said  traiik  on  said  Delaware  Avenue  between  Queen  andCaUowhiU 
Streets. 

VI.  That  the  existing  track  referred  to  in  the  said  ordinance  is  the 
track  of  the  River  Fiont  Railroad  Company.  The  said  track  extends  on 
Delaware  Avenue  from  Dock  Street  on  the  south  to  Callowhill  Street  on  the 
north.     That  the  construction  of  defendant's  road  nine  and  one-half  feet 


BILLS   BY   AND   AGAINST   COKPOKATIONS.  307 

■east  from  the  east  rail  of  this  track  will  leave  but  a  space  of  a  few  feet  be- 
tween the  bulkheads  of  plaintiff's  wharves  and  the  proposed  track  of  the 
defendant. 

VII.  That  the  construction  and  operation  of  the  defendant's  railroad 
upon  the  line  proposed  on  Delaware  Avenue  in  front  of  plaintiff's  properties 
will  render  ingress  and  egress  to  and  from  the  said  properties  for  the  pur- 
pose of  conveying  merchandise  to  and  from  them  physically  impossible  at 
such  times  as  cars  are  passing  or  standing  on  the  proposed  track  of  the 
defendant's  road  in  front  of  the  said  premises,  and  will  greatly  impede, 
obstruct  and  render  dangerous  at  all  times  ingress  and  egress  to  and  from 
said  premises,  both  for  the  carriage  of  freight  and  for  passengers  ;  and  will 
at  certain  times  absolutely  prevent  the  use  of  those  premises  for  the  said 
purposes  to  which  they  are  devoted,  and  at  all  times  impede  their  use  for 
such  purposes,  and  that  said  premises  will  be  thereby  injured,  and  plaintiff's 
income  and  revenues  derived  therefrom  greatly  reduced  and  impaired. 
That  plaintiff  is  informed  and  believes  and  avers  that  the  proposed  con- 
struction of  the  defendant's  road  is  without  authority  of  law,  and  that  the 
same  will  be  a  public  nuisance,  by  which  plaintiff,  by  reason  of  its  owner- 
ship of  the  said  properties,  will  be  specially  injured. 

Vin.  That  plaintiff  is  informed,  believes  and  avers  that  in  no  event 
can  the  said  defendant  construct  the  said  road  in  front  of  plaintiff's  premises 
without  first  paying  or  securing  compensation  to  plaintiff  for  the  injury 
and  destruction  of  its  property. 

IX.  That  compensation  has  not  been  paid  nor  secured  to  plaintiff  for 
the  injury  which  the  construction  of  the  said  railroad  will  do  the  said  prop- 
erty of  plaintiff. 

X.  And  plaintiff  charges  that  prior  to  1831,  Delaware  Avenue  from 
Vine  Street  on  the  north  to  South  Street  on  the  south  was  private  estate 
improved  by  wharves  or  piers  along  the  river  line  ;  that  by  the  will  of 
Stephen  Girard,  admitted  to  probate  thirty-first  day  of  December  1831,  the 
sum  of  $500,000  was  bequeathed  to  the  City  of  Philadelphia  in  trust,  among 
other  things,  "to  lay  out,  regulate,  curb,  light,  and  pave  a  passage  or  street 
on  the  east  part  of  the  City  of  Philadelphia  fronting  the  Eiver  Delaware, 
not  less  than  twenty -one  feet  wide  and  to  be  called  Delaware  Avenue,  ex- 
tending from  South  Street  to  Vine  Street  "  (which  then  constituted  the 
boundaries  of  the  then  territory  of  the  City  of  Philadelphia) ;  that  by  the 
twenty-third  provision  of  the  said  will  the  said  Stephen  Girard  bequeathed 
to  the  Commonwealth  of  Pennsylvania  the  sum  of  |800,000  "for  the  pur- 
pose of  internal  improvement  by  canal  navigation  to  be  paid  into  the  State 
treasury  as  soon  as  such  laws  shall  have  been  enacted  by  the  constituted 
authorities  of  the  said  Commonwealth  as  shall  be  necessary  and  amply 
sufficient  to  carry  into  effect  or  enable  the  constituted  authorities  of  the 
City  of  Philadelphia  to  carry  into  effect  the  several  improvements  specified, 
namely  :  Laws  to  cause  Delaware  Avenue,  as  hereinbefore  described,  to  be 
made,  paved,  curbed  and  lighted,  *  *  *  and  that  the  Commonwealth,  by 
an  act  approved  March  24th,  1832  (P.  L.,  176),  passed  the  laws  necessary  to 
enable  the  City  of  Philadelphia  to  execute  the  will  of  Stephen  Girard,  and 
thereafter  the  sum  of  $300,000  was  paid  to  the  Commonwealth. 
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XI.  And  plaintiflE  further  charges  that  under  said  laws  and  by  reason  of 
said  bequests,  Delaware  Avenue  was  opened  to  the  width  of  twenty-five  feet 
between  Vine  and  South  Streets,  chiefly  at  the  expense  of  said  bequest. 

XII.  And  plaintiff  further  charges  that  under  the  provisions  of  an  act 
approved  April  16th,  1858  (P.  L.,  275),  the  City  of  Philadelphia  was  author- 
ized to  widen  Delaware  Avenue  between  the  same  points  to  a  width  not 
exceeding  fifty  feet,  the  damages  to  property  by  said  widening  to  be  paid 
out  of  the  fund  bequeathed  as  aforesaid  ;  and  that  under  the  authority  of 
said  act  Delaware  Avenue  was  and  has  been  widened  to  the  extent  of  fifty 
feet  between  said  points,  the  expenses  for  the  doing  of  which,  to  an  amoiint^ 
exceeding  $90,000,  have  been  paid  out  of  the  fund  bequeathed  as  aforesaid. 

XIII.  And  plaintiflE  further  charges  that  by  reason  of  the  legislation  of 
the  Commonwealth  under  the  wUl  of  Stephen  Girard  as  aforesaid,  Delaware 
Avenue  is  not  such  a  highway  between  Vine  and  South  Streets  as  is  under 
the  unlimited  control  of  the  Commonwealth  ;  and  that  the  same  cannot  be 
appropriated  nor  granted  to  the  use  of  a  raUroad  corporation  without  the 
consent  of  the  directors  of  city  trusts  who,  by  virtue  of  the  Act  of  June 
30th,  1869  (P.  L.,  1376),  have  exclusive  charge  and  administration  of  the 
estate  of  Stephen  Girard,  which  consent  has  been  withheld  and  refused, 
because  of  the  injury  to  the  commercial  and  other  uses  of  said  Delaware 
Avenue  ensuing  from  the  existence  of  another  railroad  track  thereon. 

PlaintiflE  therefore  needs  equitable  relief,  and  prays  : 
(a)  That  it  be  decreed  that  the  defendant  answer  the  premises. 
(6)  That  defendant  be  specially  enjoined  until  final  hearing,  and  per- 
petually thereafter,  from  laying  any  track  on  Delaware  Avenue  between 
Vine  and  South  Streets  without  the  assent  of  plaintiff  acting  by  the  direct- 
ors of  city  trusts. 

(c)  That  defendant  be  specially  enjoined  until  final  hearing,  and  per- 
petually thereafter,  from  laying  said  track  along  and  by  the  property  of 
plaintiff,  as  hereinbefore  referred  to,  without  first  making  or  securing 
compensation  for  the  injury  and  destruction  thereto  accruing. 

(d)  General  relief. 

Solicitors  for  Plaintiff. 
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§  5522.  Form  of  Bill  by  a  Stranger  (Bondholder)  Against  a 
Municipal  Corporation  to  Restrain  Acts  Ultra  Vires 
and  to  Prejudice  of  Plaintiff. 

In  the  Supreme  Court  of  Pennsylvania  for  the  Eastern  District. 

In  Equity. 


Between 

The  City  of  Philadelphia,  Ti-ustee 
under  the  will  of  Stephen  Gir- 
ard,  deceased,  for  and  on  be- 
half of  itself  and  of  all  others 
who,  being  interested  in  the 
subject-matter  of  this  com- 
plaint, shall  become  parties 
hereto  and  contribute  to  the 
expenses  of  this  suit,  Plaintiff, 
and 

The  City  of  Philadelphia  and  E. 
S.,  Mayor  of  the  City  of  Phila- 
delphia, T.  M.  T.,  City  Control- 
ler, and  L.  W.,  the  Commis- 
sioners of  the  Sinking  Fund  of 
said  City  of  Philadelphia,  De- 
fendants. 


Term,  1894.    No. 


To  the  Honorable  the  Judges  of  the  Supreme  Court  of  Pennsylvania : 

The  plaintifif  complains  and  sa5'S  : 

I.  That  plaintiff,  as  trustee  under  the  will  of  Stephen  Girard,  deceased, 
is  the  holder  of  certificates  of  the  six  per  cent,  loan  of  the  City  of  Philadel- 
phia, amounting  to  the  sum  of  $802,700,  as  set  forth  in  the  schedule  hereto 
attached  as  part  hereof,  marked  "  Exhibit  A,"  and  in  addition  thereto,  as 
trustee  for  other  estates,  the  plaintiff  is  the  owner  of  a  large  number  of  the 
certificates  of  the  Philadelphia  six  per  cent,  city  loan,  amounting,  with 
those  already  mentioned,  to  the  aggegate  of  |1, 153,900. 

II.  That  the  Act  of  Assembly  of  the  Commonwealth  of  Pennsylvania, 
approved  February  2d,  1854,  section  38  (P.  L.,  41)  (Consolidation  Act),  after 
directing  the  consolidation  of  the  debts  of  the  several  corporations  consoli- 
dated as  the  City  of  Philadelphia,  into  one  debt,  provided  that  "there  shall 
be  annually  raised  by  tax,  in  addition  to  the  income  of  the  corporation 
property,  a  sufHoient  sum  to  discharge  the  annual  interest  on  the  said  con- 
solidated city  debt,  and  no  debt  shall  be  incurred  or  loans  made  by  the  said 
city  ivithouta  contemporaneous  appropriation  of  a  sufficient  annual  income 
or  tax,  exclusive  of  loans,  to  pay  the  interest  and  sink  the  principal  of  such 
debt  in  thirty  years." 

III.  That  the  City  of  Philadelphia,  by  ordinance  approved  the  twenty- 
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sixth  day  of  December,  A.  D.  1868  (a  copy  whereof  is  hereto  attached  as 
part  hereof,  marked  "Exhibit  B"),  created  a  loan  of  $4,000,000  for  the 
further  extension  and  improvement  of  Fairmount  Park,  and  in  pursuance  of 
the  mandate  imposed  by  the  Act  of  Assembly  above  mentioned  it  was  pro- 
vided by  section  3  of  said  ordinance  as  follows  : 

"  Whenever  any  loan  shall  be  made  by  virtue  thereof  there  shall  be,  by 
force  of  this  ordinance,  annually  appropriated  out  of  the  income  of  the  cor- 
porate estates  and  from  the  sum  raised  by  taxation  a  sum  sufficient  to  pay 
the  interest  on  said  certificates  ;  and  the  further  sum  of  three-tenths  of  one 
per  centum  on  the  par  value  of  such  certificates  so  issued  shall  he  appropri- 
ated quarterly  out  of  said  income  and  taxes  to  a  sinking  fund,  which  fund 
and  its  accumulations  are  hereby  specially  pledged  for  the  redemption  and 
payment  of  said  certificates.'' 

IV.  That  the  loan  thus  authorized  by  said  ordinance  was  issued  by  said 
city  and  said  four  millions  of  dollars  were  borrowed. 

V.  That  under  the  provisions  of  said  ordinance,  and  especially  relying^ 
upon  the  faith  of  said  City  of  Philadelphia,  as  inviolably  pledged  to  the 
creation  and  maintenance  of  the  sinking  fund  as  contracted  by  said  ordi- 
nance to  be  established  and  maintained,  plaintiff  and  others  became  pur- 
chasers, and  are  now  holders  of  certificates  of  the  loan  of  said  city,  issued 
under  said  ordinance  to  a  large  amount,  the  sum  held  by  plaintiff  being- 
specifically  mentioned  in  "  Exhibit  A."  A  copy  of  one  of  said  certificates  is 
hereunto  annexed  as  part  hereof,  marked  "  Exhibit  C." 

VI.  That  from  time  to  time  the  said  City  of  Philadelphia  passed  divers- 
other  ordinances  creating  other  and  additional  loans,  all  of  which  said  ordi- 
nances contained  the  same  contract  for  the  estabhshment  and  maintenance 
of  a  sinking  fund  as  recited  in  paragraph  III.  of  this  bill.  Under  said  ordi- 
nances many  millions  of  dollars  were  borrowed  by  the  said  city,  a  part  of 
which  is  represented  by  the  certificates  of  loans  so  as  aforesaid  held  by 
plaintiff.  All  of  which  were  purchased  and  are  now  held  by  it  upon  the 
faith  of  the  contract  for  the  establishment  and  maintenance  of  a  sinking 
fund,  as  above  stated. 

VII.  That  from  time  to  time  the  Commissioners  of  said  sinking  funds 
(thus  created  by  these  several  ordinances)  have  in  fulfillment  of  the  contract 
of  the  said  city  with  plaintiff  and  the  other  loanholders  as  aforesaid,  pur- 
chased and  they  now  hold  a  large  number  of  certificates  of  Philadelphia  six 
per  cent,  loans  issued  under  the  ordinance  above  mentioned,  and  of  which 
particular  loans  plaintiff  holds  other  certificates  as  above  stated. 

VIII.  That  by  the  Act  of  Assembly,  approved  May  13th,  1857,  section  3 
(P.  L.,  489),  it  is  provided  :  "The  investments  which  now  or  hereafter  may 
form  a  part  of  the  sinking  fund  of  the  said  City  of  Philadelphia  shall  not  be 
sold  except  for  money,  nor  exchanged  except  for  the  loan  of  the  said  city  ; 
and  in  case  of  such  sale  or  exchange  the  proceeds  thereof  shall  be  applied 
exclusively  to  the  sinking  fund  of  said  city  or  to  the  extinguishment  of  its 
funded  debt." 

IX.  That  the  present  Commissioners  of  the  said  sinking  funds  of  said 
city  are  E.  S.,  T.  M.  T.,  and  L.  W. 

X.  That  in  violation  of  good  faith  and  of  her  contract  as  contained  in 
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said  ordinances,  the  said  City  of  Philadelphia  by  her  Councils  recently 
enacted,  and  the  Mayor  of  said  city  on  the  day  of  ,  A.  D. 

1894,  approved  of  an  ordinance  for  the  cancellation  of  all  plaintiff's  securi- 
ties now  held  in  said  sinking  fund.  A  true  copy  of  said  ordinance  is  hereto 
attached  as  part  hereof,  marked  "  Exhibit  D." 

XI.  That  the  said  E.  S.,  T.  M.  T.  and  L.  W.,  Commissioners  as  afore- 
said of  the  sinking  fund  under  the  terms  of  said  last-mentioned  ordinance, 
threaten  to,  and,  unless  restrained  by  this  honorable  court,  will  cancel 
all  of  plaintiff's  securities  now  in  said  sinking  fund,  or  which  may  hereafter 
be  acquired  and  held  in  said  sinking  fund. 

XII.  And  plaintiff  charges  that  the  said  ordinance.  Exhibit  D,  is  un- 
constitutional and  void.  That  the  same  is  in  conflict  with,  and  repugnant 
to  the  Constitution  of  the  United  States,  and  especially  with  Article  I., 
Section  10  (1)  thereof,  which  declares  that  "  no  State  shall  pass  any  *  *  * 
law  impairing  the  obligation  of  contracts.'" 

That  the  said  ordinance  is  also  in  conflict  with,  and  repugnant  to  the 
Constitution  of  the  State  of  Pennsylvania,  and  especially  with  Article  XV., 
Section  3  thereof,  which  declares  that  "  every  city  shall  create  a  sinking 
fund  which  shall  be  inviolablj^  pledged  for  the  payment  of  its  funded 
debt,"  and  also  Article  I.,  Section  17  thereof,  which  declares  that  "no  *  *  * 
law  impairing  the  obligation  of  contracts  shall  be  passed." 

XIII.  Plaintiff  avers  that  the  cancellation  of  the  certificates  of  Phila- 
delphia six  per  cent,  loans  now  held  or  which  may  hereafter  be  held  by  the 
Commissioners  of  the  sinking  fund  as  directed  by  said  ordinance,  Exhibit 

D,  will  impair  the  obligations  of  the  contract  created  by  the  ordinances 
authorizing  said  loans,  will  abolish  the  sinking  funds  established  by  said  or- 
dinances on  the  faith  of  which  plaintiff  purchased  said  loans  and  will  destroy 
the  securit3'  for  the  payment  of  plaintiff's  certificates.  Plaintiff's  rights  as 
holder  of  said  loans  wiU  be  thereby  invaded  to  its  great  loss  and  irreparable 
injury. 

Wherefore  plaintiff  needs  equitable  relief,  and  prays  your  honorable 
court : 

1.  To  decree  that  said  ordinance  of  1894  is  void. 

2.  To  issue  an  injunction,  preliminary  until  hearing  and  final  there- 
after, restraining  and  strictly  enjoining  tlie  said  defendant,  the  City  of 
Philadelphia,  its  servants  and  agents,  from  carrying  into  effect  the  provis- 
ions of  said  ordinance  for  the  cancellation  of  any  certificates  of  Philadel- 
phia six  per  cent,  loans  which  now  or  may  hereafter  form  a  part  of  any 
sinking  fund  established  for  the  redemption  of  the  six  per  cent,  loan  of  the 
City  of  Philadelphia,  and  in  like  manner  restraining  and  strictly  enjoining 

E.  S.,  T.  M.  T.  and  L.  W.,  the  Commissioners  of  the  sinking  funds,  and  each 
of  them,  from  delivering  to  the  fiscal  agent  of  the  city  or  to  any  other  per- 
son, for  the  purpose  of  cancellation,  any  such  certificates  of  Philadelphia 
six  per  cent,  loans  which  are  now  or  may  hereafter  be  held  by  said  Com- 
missioners, and  which  now  or  may  hereafter  form  part  of  any  sinking  fund 
for  the  redemption  of  the  six  per  cent,  loan  of  the  City  of  Philadelphia, 
and  further  restraining  and  strictly  enjoining  them,  and  each  of  them,  from 
performing  any  act  to  the  prejudice  of  plaintiff's  rights  in  the  premises. 
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3.  To  grant  such  other  and  further  relief  as  to  your  honorable  court 
may  seem  meet  and  proper. 

And  plaintiff  will  ever  pray,  etc 

Solicitors  pro  Plaintiff. 


City  and  County  of  Philadblphia,  ss.  ; 

J.  L.,  being  duly  afiSrmed  according  to  law,  doth  affirm  and  say  that 
he  is  the  president  of  the  board  of  directors  of  city  trusts  and  an  officer  of 
the  City  of  Philadelphia,  trustee  under  the  will  of  Stephen  Girard,  deceased, 
and  that  the  facts  set  forth  in  the  foregoing  biU  are  true  and  correct. 

Affirmed  to  and  subscribed  before  me, 
this  day  of  ,  1894. 

Notary  Public. 
(Attach  Exhibits  "  A,"  "  B,"  "  C,"  "  D.") 

§  5523.    Foreclosure  Bills. 

When  by  the  terms  of  a  mortgage  such  amount  of 
interest  is  due  and  such  defaults  have  occurred  as  entitle 
the  creditors  to  foreclose,  they  can  proceed  in  equity. 
Usually  the  mortgage  is  given  to  a  trustee  to  secure  an 
issue  of  bonds.  It  is  provided  that  in  case  of  default  for 
a  time  named  the  trustees  may  proceed.  It  has  been  held 
that  this  clause  put  the  creditor  to  the  pursuit  of  this  remedy, 
and  that  where  he  sued  at  law  upon  his  coupons,  got  judg- 
ment and  sold  the  franchise,  no  title  passed.  Comm.  v. 
Susquehanna  &  Delaware  Biver  B.  B.  Co.,  122  Pa.  St., 
306  (1888). 

By  the  Act  of  May  6,  1876,  §  1  (P.  L.,  123),  the  courts 
of  comm.on  pleas  have  the  powers  of  a  court  of  equity  in 
all  cases  for  enforcing  rights  under  mortgages  of  the 
property  and  franchises  of  any  railroad,  canal  or  naviga- 
tion corporation. 

The  Act  of  March  23,  1877,  §  1  (P.  L.,  32),  extends 
this  jurisdiction  to  mortgages  of  the  property  or  franchises 
of  any  coal,  iron,  steel,  lumber  or  oil,  or  any  mining,  manu- 
facturing or  transportation  corporation. 
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:§  5524.    Form  of  Bill  by  Trustees  for  Foreclosure  of  Mortgage. 
In  the  Court  of  Common  Pleas,  No.         ,  for  the  County  of  Phh^- 

DELPHIA. 

Sitting  in  Equity. 

J.  M.  B.  and  M.  H.  S.,  Trustees 
named  in  a  certain  indenture  of 
mortgage,    dated  ,   exe- 

cuted by  "  Tiie  Coal  and 

Lumber  Company," 
against 

The  Coal     and     Lumber 

Company. 


Term,  18    .     No 


To  the  Honorable  the  Judges  of  the  said  Court: 

J.  M.  B.  and  M.  H.  S.,  trustees,  named  in  a  certain  indenture  of  mort- 
gage, dated  ,  executed  by  the  Coal  and  Lumber  Company, 
bring  this  their  bill  of  complaint  against  "The  Coal  and  Lumber 
'Company." 

And  thereupon  the  plaintiffs  complain  and  say  : 

L  That  by  an  act  of  the  General  Assembly  of  this  Commonwealth, 
approved  1853  (P.  L.,  ),  entitled  "An  Act  to  incorporate  the 

Mining  and  Lumbering  Company,"  a  corporation  was  created  by 
tlie  name  recited  in  said  title,  for  the  mining  of  coal,  and  for  other  pur- 
poses. And  by  said  act,  and  various  supplements  thereto,  the  said  com- 
pany was  authorized  to  hold  land  and  construct  a  railroad  from  any  point 
thereon,  so  as  to  connect  their  mines  with  the  West  Branch  Canal,  the 
"West  Branch  of  the  Susquehanna  Eiver,  or  with  any  railroad  authorized,  or 
thereafter  to  be  authorized,  along  said  river,  at  such  point  as  they  might 
deem  most  convenient. 

II.  That  by  an  act  of  the  said  General  Assembly,  approved 

1869  (P.  L.,  ).  entitled  "  An  Act  supplementary  to  an  Act  incorporat- 

ing the  Mining  and  Lumbering  Company,"  the  name  of  said  cor- 

poration was  changed  to  "The  Coal  and  Lumber  Company,"  and 

the  right  was  conferred  on  said  corporation,  of  building,  extending  and 
connecting  their  railroad,  witJi  any  other  railroad  which  connected,  or 
might  connect,  with  the  Philadelphia  and  Erie  Railroad,  and  with  the 
further  power  to  said  corporation  to  borrow  money,  to  issue  bonds  and  to 
secure  the  same  by  mortgage  of  their  property  and  franchises. 

III.  That  in  i^ursuance  of  the  said  last  recited  act  of  Assembly,  and  of 
the  authority  thereby  conferred,  and  in  accordance  with  certain  resolu- 
tions adopted  by  said  corporation,  at  an  annual  meeting  of  the  stockholders 
held  1869,  the  said  "The  Coal  and  Lumber  Company  "  did 
issue  its  bonds,  bearing  date  1869,  to  the  amount  of  two  hundred 
thousand  dollars,  payable                  1889,  with  interest  at  per  cent. 
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per  annum,  and  secured  the  same  by  a  certain  mortgage  on  certain  portions; 
of  the  property  of  the  company. 

IV.  That  at  a  special  meeting  of  the  board  of  directors  of  said  company, 
held  at  its  office,  1870,  a  certain  preamble  and  resolutions  were 
adopted,  calling  in  and  retiring  the  said  outstanding  bonds,  directing  that 
the  said  mortgage  be  satisfied,  and  ordering  the  issue  of  bonds  of  said  cor- 
poration, for  the  sum  of  $300,000,  that  is  to  say,  200  bonds,  to  be  numbered 
consecutively,  from  No.  1  to  No.  300  inclusive,  each  for  the  sum  of  $1,000, 
and  200  bonds  each  for  the  sum  of  $500,  payable  to  R.  P.,  or  bearer,  with 
coupons  for  interest  attached,  said  bonds  to  be  dated  November  1,  1870,  and 
payable  November  1, 1890,  and  to  bear  interest  at  the  rate  of  seven  per  cent, 
per  annum,  payable  semi-annually  on  the  first  days  of  May  and  November. 

And  said  company  did  further  resolve  that,  to  secure  the  payment  of 
said  bonds,  the  said  corporation  should  make,  execute  and  deUver  to  plaint- 
iflfs,  as  mortgagees  in  trust,  a  mortgage  of  all  the  corporation's  estate,  real 
and  personal,  including  its  railroad,  and  the  corporate  franchises  of  the  same, 
for  the  benefit  and  security  of,  and  in  trust  for,  the  holders  of  said  bonds, 
to  the  extent  of  $300,000,  without  preference.  And  said  corporation  did 
further  resolve  as  to  the  form  in  which  such  bonds  should  be  issued,  and 
they  authorized  the  president  of  said  corporation  to  aflBx  the  corporate  seal 
of  said  company  to  each  of  said  bonds,  and  to  sign  the  same  as  president, 
and  the  secretary  was  authorized  to  attest  such  execution.  And  said  cor- 
poration did  further  authorize  the  president  thereof,  for  and  on  behalf  of 
said  company,  and  as  their  act  and  deed,  to  affix  their  corporate  seal  to  said 
mortgage  (to  be  duly  attested  by  the  said  secretary),  and  duly  to  acknowl- 
edge, deliver  and  record  the  same. 

And  plaintiffs  attach  hereto,  as  part  hereof,  a  true  copy  of  said  corpora- 
tion-preamble and  resolutions,  in  the  copy  of  the  mortgage,  also  hereto 
attached,  and  marked  "  Exhibit  A." 

V.  And  plaintiffs  charge  that,  in  pursuance  of  the  authority  herein- 
before recited,  and  of  all  and  eveiy  legal  power  in  them  vested,  the  corpo- 
ration defendant  did  make,  seal,  execute  and  deliver  to  divers  persons  the 
coi-poration  bonds,  for  the  sum  of  $300,000,  in  the  form  prescribed  in  said 
resolutions,  that  is  to  say,  300  bonds,  numbered  consecutively  from  No.  1  to 
No.  200  inclusive,  for  the  sum  of  $1,000  each,  and  300  bonds,  numbered  in 
like  manner,  for  the  sum  of  $500  each,  payable  to  R.  P.,  or  bearer,  with 
coupons  for  interest  attached,  dated  November  1,  1870,  and  payable  No- 
vember 1,  1890,  and  bearing  interest  at  seven  per  cent,  per  annum,  payable 
semi-annually,  on  the  first  days  of  May  and  November,  in  each  year,  on 
deliver}'  of  said  coupons. 

VI.  And  the  said  corporation  defendant  did  further,  on  the  first  day 
of  November  1870,  make,  seal,  execute  and  deliver  to  plaintiffs,  as 
mortgagees  in  trust,  a  mortgage  of  all  the  estate,  real  and  personal,  of  the 
said  corporation,  including  the  said  railroad  and  the  corporate  franchises  of 
the  same,  for  the  purpose  of  securing  payment  of  the  said  bonds. 

A  true  copy  of  said  mortgage  is  hereto  attached,  as  part  hereof,  marked 
"  Exhibit  A." 

And  plaintiffs  bring  here  into  court  the  original  mortgage,  sealed  with- 
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the  seal  of  said  corporation,  and  executed  by  its  proper  officers,  whose  date- 
is  the  day  and  year  last  aforesaid.  And  plaintiffs  show  that  said  mortgage 
w^as  duly  recorded  in  the  proper  office,  in  County,  Pennsylvania,  on 

the  day  ,  A.  D.  1870,  in  mortgage  book  ,  No.  , 

page  ,  etc. 

VII.  And  plaintiffs  charge  that  the  coupon  bonds  of  said  corporation, 
so  issued  as  aforesaid,  are  now  outstanding  in  the  possession  and  ownership 
of  divers  persons,  of  whom,  by  the  terms  of  said  mortgage,  plaintifiEs  are 
the  trustees,  and  that  the  interest  due  on  said  bonds,  November  1,  1872  ;. 
May  1,  1873  ;  November  1,  1873  ;  May  1,  1874  ;  November  1,  1874  ;  May  1, 
1875  ;  November  1,  1875  ;  May  1,  1876  ;  has  not  been  paid,  although  duly 
demanded,  and  that  default  for  the  period  of  six  months  and  upwards, 
after  demand  duly  made  for  the  payment  thereof,  has  occurred  on  all  of 
the  coupons  due  prior  to  this  year. 

VIII.  And  plaintiffs  further  charge  that  under  the  provisions  of  said- 
mortgage  it  has  become  the  right  of  the  holders  of  one-fourth  in  amount  of 
said  bonds  to  request  plaintiffs  to  take  possession  of  all  the  mortgaged  prem- 
ises, or  to  proceed  to  sell  the  estate  and  premises  so  mortgaged  ;  and  that, 
in  the  exercise  of  their  said  right,  a  number  of  the  holders  of  said  bonds^ 
exceeding  one-fourth  of  the  amount  of  said  bonds,  have  requested  plaintiffs, 
to  proceed  under  said  mortgage.  A  copy  of  said  request  is  hereto  attached, 
and  made  part  hereof,  marked  "  Exhibit  B." 

IX.  And  plaintiffs  show  that  by  the  first  section  of  an  act  of  the- 
General  Assembly   of  this  Commonwealth,  approved  1876  (P.  L., 

),  entitled  "An  Act  conferring  equity  jurisdiction  upon  the  courts- 
of  common  pleas  in  all  cases  of  the  mortgages  of  the  property  or  franchises- 
of  railroad,  canal  or  navigation  companies,"  it  is  thus  provided  : 

"Section  I.  That  each  of  the  several  courts  of  common  pleas  of  this- 
Commonwealth  shall  have  and  exercise  all  the  powers  of  a  court  of  chan- 
cery in  all  cases  of,  or  for,  enforcing  rights  under  mortgages  of  the  prop- 
erty or  franchises  of  any  railroad,  canal  or  navigation  corporation,  where 
such  property  or  franchises,  or  any  part  thereof,  shall  be  situate  or  exercise- 
able  within  the  limits  of  this  Commonwealth,  and  belong  to  or  be  exercise- 
able  by  any  domestic  corporation,  or  any  foreign  corporation  under  per- 
mission granted  by  the  laws  of  this  Commonwealth." 

And  that,  by  the  second  section  of  the  said  act,  it  is  thus  provided  : 
"That  when  the  corporation  shall  have  either  voluntarily  appeared  to 
any  suit  brought  under,  or  covered  by  this  act,  or  shall  have  been  duly 
served  with  process,  the  court  in  which  such  suit  is  or  shall  be  pending  shall 
have  jurisdiction  of  the  subject-matter,  irrespective  of  the  local  situation  in 
this  State,  of  the  mortgaged  premises  ;  and  its  process  to  enforce  any  inter- 
locutory or  final  order  or  decree  made  by  such  courts  in  relation  to  the 
preservation,  custody,  sale  or  other  disposition  of  the  mortgaged  premises, 
may  be  executed  within  any  county  of  the  State  :  Provided,  That  where 
such  mortgages  shall  have  been  given  by  a  corporation  having  a  corporate 
existence  in  this  State  only,  the  proceedings  upon  the  said  mortgage  shall 
be  had  in  the  comity  within  which  the  principal  office  of  the  said  company 
shall  be  situate." 
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And  that,  by  the  third  section  of  the  said  act,  it  is  thus  provided  : 
"That  the  provisions  of  this  act  shall  apply  to  all  proceedings  now- 
pending  in  any  court  of  common  pleas  of  the  Commonwealth,  and  such 
proceedings  shall  be  as  valid  as  if  instituted  or  taken  after  the  passage  of 
this  act,  and  are  hereby  ratified  and  confirmed. 

X.  And  plaintiffs  charge  that  all  the  property  and  franchises  of  said 
corporation  defendant  are  situate  and  eserciseable  within  the  limits  of  this 
Commonwealth,  and  belong  to  and  are  exerciseable  by  said  corporation  as  a 
domestic  corporation  ;  and  that  the  principal  office  of  the  said  company  is 
situate  within  the  Coxmty  of  Philadelphia  and  the  jurisdiction  of  this 
honorable  court. 

XI.  Plaintiffs  are  advised  and  believe  that  a  sale  should  take  place  of 
said  mortgaged  property  of  every  kind,  so  that  the  proceeds  thereof  may  be 
paid  to  and  among  the  holders  of  said  bonds. 

Plaintiffs  therefore  pray : 

(a)  That  the  defendant,  "The  Coal  and  Lumber  Company,''  be 
required  to  answer  this  biU. 

(b)  That  it  be  decreed  that  the  said  mortgage  is  a  lien  according  to  its 
tenor,  and  that  the  holders  of  the  bonds  tliereby  secured  are  entitled  to  the 
benefit  thereof. 

(e)  That  it  be  decreed  that  default  in  the  payment  of  the  interest  on  all 
■the  said  coupon  bonds  was  made  November  1,  1873,  after  demand  duly 
made,  and  on  all  the  succeeding  coupons,  after  demand  duly  made,  and 
that  such  default  in  payment  of  coupons  has  continued  for  a  period  exceed- 
ing six  months,  after  demand  made,  and  that  a  pubhc  sale  of  the  mort- 
gaged premises  and  franchises  be  made  by  plaintiffs  as  trustees,  in  accord- 
ance with  the  terms  of  said  mortgage  ;  and  that  all  the  equity  of  redemp- 
tion ,  and  other  interest  of  said  mortgagors  in  said  premises  and  franchises, 
be  forever  barred. 

(d)  That  such  other  relief  may  be  granted  as  will  fully  protect  the 
jights  and  interests  of  the  holders  of  said  bonds. 

And  they  wiU  ever  pray,  etc.  , 

Solicitors  for  Plaintiffs. 
(Attach  Exliibits  "  A  "  and  "  B.") 


§  5525.    When  Courts  Decree  Foreclosure. 

It  was  held  in  Ashhurst  v.  Iron  Company,  35  Pa.  St.,  30 
(1860),  that  the  courts  of  Pennsylvania  have  no  jurisdiction 
in  equity  to  decree  a  sale  of  mortgaged  premises  upon  the 
application  of  the  mortgagee  ;  although  the  mortgagor  may 
be  a  corporation,  and  the  mortgage  be  given  in  trust  to 
secure  its  bonds. 

They  may  acquire  jurisdiction  in  an  action  by 
the    cestuis  que  trust    against  the    mortgagees,   and  hav- 
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in^  thus  assumed  jurisdiction  of  the  subject-matter, 
proceed  to  decree  a  sale  for  the  benefit  of  the  bond- 
holders ;  but  they  cannot  do  so  at  the  suit  of  the 
mortgagees  against  the  mortgagor.  Woodward,  J.: 
"  This  would  be  undoubtedly  correct,  if  the  jurisdic- 
tion were  invoked  by  creditors,  or  any  parties  standing  in 
the  relation  of  cestuis  que  trust  If  the  trustees  were 
shown  to  be  mismanaging  the  trust,  or  wasting  the 
estate,  they  might  be  restrained  or  removed — they  could 
be  compelled  to  account  to  their  cestuis  que  trust 
and  to  the  mortgagors,  and  the  courts,  having  assumed 
jurisdiction  on  any  of  these  grounds,  would  take  all 
necessary  care  of  the  moneys  and  properties  in  their 
hands.  So  far  our  credentials  would  be  clear,  but 
the  question  still  remains,  whether  we  have  power, 
before  jurisdiction  has  attached  on  any  of  these  grounds, 
to  sell  the  mortgagor's  estate  at  the  instance  of  the 
mortgagees. " 

In  Bradley  Y.  The  Chester  Valley  Railroad  Co.  et  al., 
30  Pa.  St.,  141  (1860),  it  was  decided  that  a  power  of 
sale  in  a  mortgage,  to  be  exercised  in  case  of  breach 
of  any  of  its  conditions,  is  valid  and  binding  on  the 
parties,  and  is  to  be  executed  according  to  the  terms  of  the 
appointment. 

If  the  mortgage  create  a  trust  and  provide  that  the 
power  of  sale  is  to  be  executed  by  the  trustee  on  certain 
contingencies,  he  may  be  controlled,  restrained  and  directed 
by  a  court  of  equity,  at  the  suit  of  a  cestui  que  trust ;  the 
rule  for  his  guidance  being  secured  from  the  instrument 
itself. 

But  where  there  is  no  trust  to  be  administered  as  the 
immediate  object  of  the  suit,  or  the  contingency  has  not 
happened  which  was  to  bring  it  into  exercise,  courts  of 
equity  have  no  jurisdiction  in  Pennsylvania  over  mort- 
gages ;  mortgagees  are  left  to  their  common-law  and 
statutory  remedies.  Woodward,  J.  (p.  154):  "We  compel 
trustees,  in  proper  cases,  to  exercise  the  power  lodged 
with  them  by  the  mortgagor,  but  the  power  exercised  is 
the  mortgagor's,  not  ours.  *  *  * 
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"  With  this  distinction  borne  in  mind,  it  will  be  readily 
understood  how,  whilst  disclaiming  the  general  chancery 
jurisdiction  to  decree  a  foreclosure  or  sale  of  the  equity 
of  redemption,  we  nevertheless  take  jurisdiction  of  the 
trusts  created  in  the  mortgage,  and  compel  trustees 
to  execute  whatever  powers  have  been  vested  in  them 
for  the  benefit  of  creditors,  even  to  a  sale  of  the  mortgage 
premises." 

In  the  case  of  Mendenhall  v.  The  West  Chester  and 
Philadelphia  Railroad  Co.  et  al.,  given  in  a  footnote  to 
Bradley  v.  The  Chester  Valley  Railroad  Co.  et  al.,  36  Pa. 
St.,  148,  Lewis,  C.  J.,  said  : 

"  The  power  of  a  court  of  equity  to  decree  a  sale  of 
miortgaged  premises,  and  the  propriety  of  exercising  that 
power  in  this  country,  are  so  triumphantly  established  by 
-the  argument  of  Chancellor  Jones  in  the  great  case  of 
Lansing  v.  Goelet,  9  Cow.,  346,  that  it  is  impossible  to  add 
anything  to  the  argument,  or  to  doubt  the  soundness  of  the 
decision  in  favor  of  the  American  practice.  Chief  Justice 
Taney,  in  Bronson  v.  Kinzie,  1  How.,  318,  has  stated  the 
law  thus  :  '  Tiie  court  will,  on  the  application  of  the  mort- 
gagor, direct  the  reconveyance  of  the  property  to  him  on 
the  repayment  of  the  money,  and  upon  the  application  of  the 
mortgagee  it  will  direct  a  sale  of  the  property  to  discharge 
the  debt.  Biit  the  courts  of  equity  follow  the  law,  they 
acknowledge  the  legal  title  of  the  mortgagee,  and  never 
deprive  him  of  his  right  at  law  until  his  debt  is  paid  ;  and 
he  is  entitled  to  the  aid  of  the  court  to  extinguish  the  title 
of  the  mortgagor,  in  order  that  he  may  obtain  the  benefit 
of  his  security.'  *  *  *" 

"But  it  seems  to  be  thought  that  a  sale  cannot  be 
decreed  for  non-payment  of  interest  before  the  principal  is 
payable.  In  Coote  on  Mortgages,  it  is  said,  that  a  default 
in  payment  of  half  a  year's  interest  on  the  appointed  day, 
will  be  a  sufficient  breach  of  condition  to  enable  the  mort- 
gagee to  foreclose.  Stanhope  v.  Manners,  2  Eden,  197  ; 
Oladmanv.  Henchman,  2  Vern.,  135.  In  the  West  Branch 
Bank  v.  Chester,  1  Jones,  290,  it  was  held  by  this  court,  '  that 
the  interest  is  part  of  the  substance  of  the  mortgage  debt, 
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and  that  a  judgment  at  law  for  it,  must  have  the  same 
•effect  as  a  judgment  for  any  other  part  of  the  mortgage 
debt.'  '  On  a  judgment  for  an  installment  of  the  principal, 
a  virtual  foreclosure  of  the  mortgage  is  effected  by  the 
sheriff's  sale,  as  we  have  seen  ;  the  equity  of  redemption  in 
the  mortgagor  is  extinguished,  and  the  legal  estate  still  in 
him  is  transferred,  and  the  lien  of  the  mortgage  divested  : 
it  follows  as  a  necessary  conclusion  that  the  same  conse- 
quences must  attend  a  sheriff's  sale  of  the  mortgaged  prem- 
ises made  upon  a  judgment  obtained  for  interest.'  This 
was  the  doctrine  of  the  learned  president,  Woodward,  who 
presided  in  the  court  below,  and  that  doctrine  was  fully 
adopted  by  the  court.  In  that  case  the  real  estate  belong- 
ing to  a  railroad  company  was  sold  on  a  judgment  for 
interest,  long  before  the  principal  was  due,  and  the  sale 
was  held  to  be  substantially  a  sale  on  the  mortgage.  1 
Jones,  292.  Clark  v.  Stanley,  10  Barr,  472,  was  also  a  sale 
for  interest  before  the  principal  was  diie.  In  Bronson  v. 
Xinzie,  1  How.  Eep.,  311,  a  sale  of  mortgaged  premises 
was  decreed,  on  a  bill  filed  for  semi-annual  interest, 
before  the  principal  was  payable,  and  that  proceeding  was 
fully  sanctioned  by  the  Supreme  Court  of  the  United 
States." 

The  trustee  named  in  a  corporation  mortgage  of  its 
property  and  franchises,  executed  to  secure  its  bonds  and 
interest,  is  a  repository  of  the  title  to  the  corporate  fran- 
chises and  property  in  trust  for  all  bondholders  thereby 
secured.  Where  default  has  been  made,  the  trustee's 
■duties  become  active,  and  in  case  of  his  refusal  to  act, 
any  bondholder  may  file  a  bill  for  himself  and  others  of 
his  class,  to  compel  a  sale  for  the  common  benefit  of  all. 
Comm.  V.  Susquehanna  and  Delaware  River  B.  B.  Co., 
122  Pa.  St.,  306  (1888). 
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§  5526.    Form  of  Bill  by   a  Bondholder  to  Foreclose  a  Cor^ 
poration  Mortgage. 

In  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  op  Pennsylvania. 

In  Equity. 


A.  Martin,  a  citizen  of  the  State 
of  New  Jersey  Plaintiff, 

V. 

The  P.  &  D.  Railway  Company,  a 
corporation  incorporated  under 
the  laws  of  the  States  of  Dela- 
ware and  Pennsylvania,  and 
S.  S.  and  S.  K.,  citizens  of  the 
State  of  Pennsylvania,  Trustees, 
Defendants. 


April  Sessions,  18    .     No 


To  the  Honorable  the  Judges  of  the  said  Court : 

A.  M. ,  a  citizen  of  the  State  of  New  Jersey,  a  holder  of  bonds  which 
are  secured  by  a  certain  mortgage  given  by  the  said  P.  &  D.  Railway 
Company  to  S.  S.  and  S.  K.,  trustees,  dated  the  thirty-first  day  of  May, 
A.  D.  18  ,  on  behalf  of  himself  and  all  other  bondholders  secured  by  said 
mortgage  who  may  agree  to  become  parties  hereto  and  to  contribute  to  the 
expense  of  this  cause,  brings  this  liis  bill  against  the  said  P.  &  D.  Railway 
Company,  and  the  said  S.  S.  and  S.  K.,  trustees. 

First. — Your  orator  is  a  citizen  of  the  State  of  New  Jersey,  and  is  the 
holder  of  bonds,  amounting  in  the  aggregate  to  tlie  sum  of  four 

thousand  dollars  ($4,000),  which  are  secured  by  tlie  mortgage  of  §1,000,000 
hereinafter  mentioned. 

Second. — The  P.  &  D.  Railway  Company  is  a  corporation  existing 
under  the  laws  of  the  States  of  Delaware  and  Pennsylvania,  and  its  road 
extends  from  its  terminus  and  junction  with  the  P.  Railroad  at  P. ,  in  C. 
County,  Pennsylvania,  through  said  C.  County  and  village  of  L.,  in  Penn- 
sylvania, to  its  terminus  at  D.  City,  in  the  State  of  Delaware. 

Third. — The  P.  &  D.  Railwaj'  Company  \Vas  formed  by  the  consolida- 
tion and  merger  of  the  P.  &  D.  Railroad  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Pennsylvania,  and  the  D.  &  P.  Railroad 
Company,  a  corporation  organized  under  the  laws  of  the  State  of  Delaware; 
the  said  merger  and  consolidation  having  been  made,  in  pursuance  of 
authority  in  the  said  companies  vested  by  the  laws  of  the  States  of  Penn- 
sylvania and  Delaware,  under  a  joint  agreement  dated  tlie  seventeenth  day 
of  March,  A.  D.  18  ,  and  filed  in  the  ofiice  of  the  secretary  of  the  Common- 
wealth of  Pennsylvania,  on  the  third  day  of  Maj',  A.  D.  18  ,  whereby  the 
said  two  companies  consolidated  and  merged  their  capital  stock,  fran- 
chises   and  property  into  one  corporation  or  body  politic,  styled  "  Th& 
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Pennsylvania  &  Delaware  Railway  Company,"  possessing  all  the  rights, 
privileges  and  franchises  vested  in  either  of  them,  and  liable  for  all  the 
debts  and  obligations  of  the  said  companies  so  consolidated ;  a  copy  of 
-which  agreement  is  hereunto  annexed,  marked  "  Exhibit  A,"  and  made 
jiart  hereof. 

Fourth. — In  pursuance  of  authority  for  the  purpose  of  retiring  the 
bonded  indebtedness  of  the  said  P.  &  D.  Railroad  Company  and  the  D.  & 
P.  Railroad  Company,  the  said  The  P.  &  D.  Railway  Company  created  a 
moi-tgage  to  S.  S.  and  S.  K.,  as  trustees  (defendants  hereto),  dated  the 
thirty-first  day  of  May,  A.  D.  18  ,  to  secure  bonds  of  said  company  to  the 
amount  of  one  million  dollars  (|1, 000, 000),  payable  to  W.  R.  or  bearer,  on 
the  first  day  of  Julj'  19  ,  with  coupons  attached,  payable  semi-annuallj', 
and  recorded  in  the  ofiSce  of  the  recorder  of  C.  County,  Pennsylvania,  on 
the  seventh  day  of  June,  18  ,  and  in  the  recorder's  office  of  New  Castle 
County,  Delaware,  on  the  19th  day  of  June,  18  .  A  copy  of  the  said  mort- 
gage is  hereunto  annexed,  marked  "  Exhibit  B,"  and  made  part  hereof. 

The  bonds  of  the  said  consolidated  conipany  were  issued  in  the  stead  of 
the  bonds  of  the  companies  so  consolidated,  the  latter  of  which  were  in  this 
manner  retired. 

Fifth. — The  property  covered  by  the  said  mortgage  is  all  and  singular 
the  whole  line  of  the  railroad  of  the  said  P.  &  D.  Railway  Company,  begin- 
ning at  its  junction  with  the  P.  Railroad  at  P.,  in  the  County  of  C.  and 
State  of  Pennsylvania,  and  running  southward  through  said  C.  County,  and 
the  County  of  New  Castle  in  the  State  of  Delaware,  to  the  Delaware  River 
in  D.  City,  in  said  State  of  Delaware ;  being  in  length  fortj'-one  and  one- 
half  (Hi)  miles,  more  or  less,  including  all  the  additions,  sidings  and  turn- 
outs to  and  of  the  same,  and  the  lands,  rails,  bridges,  trestle-work,  wharves, 
fences,  rights  of  way,  workshops,  stati(_ius,  ofSces,  depots,  depot  grounds, 
engine-houses,  tracks  and  hereditaments  of  the  said  P.  &  D.  Railway 
Company,  and  all  and  every  the  appurtenances  whatsoever  necessary  for 
the  use  and  employment  of  the  said  railroad  and  property,  real  and  per- 
sonal, thereby  granted  ;  together  with  all  the  rolling  stock,  materials, 
furniture  and  equipments  then  owned  or  which  thereafter  might  be 
acquired  as  appurtenant  to  or  for  the  business  of  said  railroad,  and  to- 
gether with  all  the  corporate  rights,  privileges  and  franchises  of  the  said 
railway  company,  or  which  thereafter  might  be  acquired  or  granted  to 
them,  connected  with  or  appertaining  to  the  said  railroad  and  property, 
real  and  personal,  and  all  the  tolls,  income  and  profits  to  accrue  from  the 
same,  or  any  part  thereof,  and  also  all  the  rents,  reservations  and  pay- 
ments virhich  then  were  or  thereafter  might  be  reserved  and  made  payable 
to  it,  upon  the  sale,  lease  or  conveyance  of  any  part  of  the  estates,  rights 
and  privileges  thereinbefore  mentionedj  together  with  all  the  easements, 
rights  and  liberties,  privileges,  hereditaments  and  appurtenances  thereby 
granted  and  mentioned,  premises  and  estates  belonging  or  to  belong,  and 
the  reservations  and  remainders,  rents,  issues  and  profits  thereof,  and 
all  the  estate,  right,  title,  interest,  property,  claim  and  demand  of  every 
nature  and  kind  whatsoever  of  the  said  railway  company,  as  well  at  law 
as  in  equity,  of,  in  and  to  the  same. 
21 
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Sixth. — The  whole  of  the  said  bonds  secured  by  the  said  mortgage  of 
the  said  consolidated  company  have  been  issued  and  are  now  outstanding. 

Seventh. — The  first  semi-annual  payment  of  interest  upon  the  said  bonds 
secured  by  the  said  mortgage  of  said  consolidated  company  fell  due  on  the 
first  day  of  January  18  ,  but  the  said  P.  &  D.  Railway  Company  was 
utterly  unable  to  meet  the  said  payment,  and  since  then  has  failed  to  pay 
the  same  and  all  subsequent  semi-annual  amounts  of  interest  that  have  fallen 
due,  and  is  still  utterly  unable  to  pay  the  same,  and  as  your  orator  verily 
believes  and  avers,  is  insolvent. 

Eighth. — In  accordance  with  the  terms  of  said  mortgage,  your  orator 
duly  demanded  the  interest  due  on  said  bonds  (date),  and  more  than 
months  have  elapsed  since  the  time  of  said  demand,  whereby  under  the 
terms  of  the  mortgage  the  whole  principal  of  said  bonds  is  now  due  as  well 
as  accrued  interest  thereon. 

That  on  (date)  your  orator  formally  presented  the  written  demand  of 
the  holders  of  more  than  one-fourth  of  said  bonds  outstanding  to  the  afore- 
:said  trustees  to  forthwith  sue  out  said  mortgage  and  take  possession  of  said 
mortgaged  premises  in  accordance  with  the  terms  of  said  mortgage.  But 
your  orator  avers  that  the  said  trustees  have  refused  and  now  refuse  so  to 
do,  and  have  neglected  and  refused,  and  stUl  do  neglect  and  refuse,  to  take 
possession  of  the  said  mortgaged  premises,  or  to  sell  the  same  under  and  by 
virtue  of  the  authority  in  the  said  mortgage  contained,  whereby  the  inter- 
ests of  your  orator  and  of  the  other  holders  of  bonds  secured  by  said  mort- 
gage are  greatly  prejudiced,  and  whereby  the  rents  and  income,  tolls  and 
profits  of  the  said  railway  company  are  disbursed  without  any  appropria- 
tion therefrom  to  the  payment  of  the  overdue  coupons  held  by  your  orator 
and  others. 

Wherefore  your  orator  needs  and  prays  equitable  relief,  as  follows  : 

1.  That  the  mortgage  given  as  aforesaid  to  secure  the  bonds  held  by 
your  orator  be  declared  to  be  a  first  lien  upon  the  property  therein  described. 

2.  That  it  be  decreed  that  the  P.  &  D.  Railway  Company  do  pay  to 
your  orator  the  principal  of  said  bonds  together  with  the  said  overdue  cou- 
pons and  interest  thereon,  as  follows,  to  wit : — |  with  interest  thereon 
from  January  1st,  18  ;  $  with  interest  thereon  from  July  1st,  18  ; 
$  with  interest  thereon  from  January  1st,  18  ;  $  with  inter- 
est thereon  from  July  1st,  18  ;  $  with  interest  thereon  from  Janu- 
ary 1st,  18     ;  $               with  interest  thereon  from  July  1st,  18     ;  $ 

with  interest  thereon  from  January  1st,  18     ;  $  with  interest  thereon 

from  July  1st,  18     ;  $  with  interest  thereon  from  January  1st,  18     ; 

I  with  interest  thereon  from  July  1st,  18     ;  $  with  interest 

thereon  from  January  1st,  18     ,  on  a  short  day  to  be  named  by  the  court. 

3.  That  in  default  of  such  payment,  it  be  decreed  that  the  P.  &  D. 
Railway  Company,  and  all  persons  claiming  under  them,  be  absolutely  barred 
and  foreclosed  by  and  from  all  right  and  equity  of  redemption  in  and  to  the 
said  premises,  and  that  a  decree  of  this  court  be  entered,  directing  the  sale 
of  the  whole  of  the  said  mortgaged  premises  as  one  property,  and  in  such 
manner,  by  such  person  and  upon  such  terms  as  to  the  payment  and  dis- 

\.tribution  of  the  purchase-money  as  this  court  may  direct. 
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4.  Such  other  and  further  relief  as  the  court  may  deem  proper. 

0.  And  that  the  said  The  P.  &  D.  Railway  Company,  and  the  said  S. 
S.  and  S.  K.,  the  corporation  under  their  corporate  seal  and  the  indi- 
vidual defendants  without  oath,  said  oath  being  hereby  expressly  waived, 
answer  all  and  singular  the  matters  hereinbefore  stated. 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ  of  subpcena, 
to  be  directed  to  the  said  P.  &  D.  Railway  Company,  and  to  the  said  S.  S. 
and  S.  K.,  trustees  as  aforesaid,  thereby  commanding  them  at  a  certain  day 
and  under  a  certain  pain  therein  to  be  limited,  personally  to  be  and  appear 
before  your  honorable  court,  and  then  and  tliere  full,  true,  direct  and  per- 
fect answer  make  to  all  and  singular  the  premises,  and  further,  to  stand,  do, 
perform  and  abide  such  further  order,  direction  and  decree  therein  as  to 
your  Honors  shall  seem  meet. 

And  your  orator  will  ever  pray,  etc. 

Solicitor  for  Plaintiff. 

(Attach  Exhibits  "  A  "  and  "  B.") 

§  5527.    Bills   to    Restrain    Perversion   of  Trust   Funds— Mis- 
user of  Charities— Stealing  of  Churches. 

Those  in  charge  of  a  charity  or  of  any  fund  dedicated  to 
a  particular  purpose  cannot  wrest  it  from  its  legal  path  and 
pervert  it  to  a  purpose  not  allowed  by  the  donor  oi' 
founder,  or  by  the  law. 

Judge  Sharswood  once  called  such  an  effort  in  a  re- 
ligious body  "  a  stealing  of  churches." 

The  Act  of  April  1,  1870,  §  1  (P.  L.,  45),  authorizes 
the  Attorney-General  to  proceed  against  corporations 
which  have  violated  privileges  granted  upon  terms  and 
conditions. 

The  equity  powers  of  the  court,  under  the  Act  of  1836, 
applies  to  religious  corporations,  and  all  kinds  of  equity 
process  necessary  may  be  issued.  Sarver's  Appeal,  81  Pa. 
St.,  183  (18Y4). 

A  religious  society  cannot  divert  its  propertjr  from  the 
use  to  which  it  was  dedicated.  Schnorr's  Appeal,  67  Pa. 
St.,  138  (1870). 

Property  given  to  a  private  unincorporated  association 
for  general  purposes  of  public  utility  cannot  be  diverted 
from  the  object  to  which  it  was  intended  to  be  applied. 
Thomas  v.  Ellmaker,  1  Pars.  Equity  Cases,  98  (1844). 

Where  a  church  charter  vested  the  corporation  property 
in  a  board  of  trustees,  the  transfer  of  such  property  and  the 
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trusts  incident  thereto  into  third  persons  was  held  a  viola- 
tion of  the  charter.  Langolf  v.  Seiberlitch,  2  Pars.  Equity 
Oases,  64  (1851). 

In  the  Presbyterian  Church  cases  {McAuley's  Appeal, 
77  Pa.  St.,  398  (1875)),  it  was  held  that  a  legislative  act  of 
the  synod,  forfeiting  the  franchises  and  property  of  a  con- 
gregation, was  ultra  vires.  See  Sawery.  Oosser,  IW.  N., 
55  (1874). 

The  Act  of  June  26,  1883,  §  1  (P.  L.,  133),  provides  that 
funds,  property  and  effects  of  unincorporated  associations 
for  benevolent,  charitable  or  beneficial  purposes,  organized 
under  warrant  of  the  superior  body,  shall,  under  certain 
circumstances,  be  considered  trust  property,  and  shall,  upon 
dissolution  or  expulsion  of  the  inferior  association,  revert  to 
the  superior  body.  Courts  of  equity  are  invested  with  full 
power  to  enforce  the  act. 

g  6528.    Form  of  Bill  by  Trustees  of  a  Church,  Against  Per- 
sons Retaining  Possession  of  Church  Property. 

In  the  Court  op  Common  Pleas,  No.       ,  op  County. 

In  Equity. 

(Names  of  plaintiflEs)  ^ 

V.  I  Term,  18    ,    No. 

(Names  of  defendants.)        ) 

To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiffs  complain  and  say  : 

1.  That  the  Congregation  was    incorporated    by  the  Act  of 

Assembly  approved  18      (P.  L.,        ),  with  power  to  own  and  hold 

real  estate ;  and  said  corporation  owns  and  holds  a  church  edifice  on 
the  side  of  Street,   south  of  Street,   in  the  City  of 

Philadelphia,  where  the  said  congregation  had  worshiped  for  many  years 
past.  A  copy  of  said  Act  of  Assembly  is  hereto  attao]ied  as  part  hereof, 
marked  "  Exhibit  A." 

3.  That  the  said  charter  of  said  congregation  contains,  inter  alia,  the 
following  articles,  to  wit  :  (Insert  all  provisions  of  the  charter  appropriate 
to  the  case,  as  to  the  qualifications  of  trustees,  their  election,  duties,  powers, 
etc.) 

3.  That  after  due  notice  an  election  was  held  by  said  congregation  in 
said    church,    on    the  day    of  ,    18    ,    at    which    election 

(plaintiflEs)  received  the  highest  number  of  votes  of  said  congregation,  and 
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were  duly  elected  trustees  of  said  corporation  under  said  charter,  for  the 
year  18    . 

4.  That  in  pursuance  of  said  charter,  after  due  notice  to  all  said  elected 
trustees,  a  meeting  of  the  board  of  trustees  was  held  (date,)  in  the  church, 
at  which  were  present  (plaintiffs,)  who  then  and  there  proceeded  to  organize 
by  the  selection  of  as  chairman,  and  as  secretary  of  the 
boai'd. 

5.  That  the  said  defendants,  without  any  authority  whatever,  have 
put  new  locks  on  the  said  church  and  gates,  and  upon  demand  have  refused 
to  deliver  up  the  keys  thereof,  and  the  possession  and  care  of  said  church 
and  its  temporalities  to  the  care  and  management  of  the  newly  elected  board 
of  said  trustees,  to  wit,  the  said  plaintififs,  duly  elected  as  aforesaid,  to  be 
the  trustees  of  said  church  for  the  present  year. 

The  plaintiffs  therefore  need  equitable  relief  and  pray  • 

1.  That  the  said  defendants  be  required  to  answer  each  and  every  alle- 
gation of  this  bill. 

2.  That  the  said  defendants  be  enjoined  and  restrained,  preliminary  to 
hearing  and  perpetually  thereafter,  from  withholding  the  keys  of  said 
church  and  rooms  therein  and  gates  thereof,  and  the  possession  and  control 
of  said  church  and  its  temporalities,  and  the  books,  minutes  and  papers 
•which  belong  to  the  trustees,  from  the  said  plaintiffs. 

3.  General  relief. 

Solicitor  for  Plaintiffs. 
(Attach  "  Exhibit  A.") 
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§  5529.    rorm   of  Bill  by   Members  of  a  Church  to  Eestraia 
Alienation  of  Church  Property. 

In  the  Court  op  Common  Pleas,  No.       ,  for  the  City  and  County 
or  Philadelphia. 


In  Equity. 

Between 

C.   R.,  F.   H.,   G.   G.   and  C.  B., 
Plaintiffs, 

and 

The  Ministers,  Vestrymen,  and 
Churchwardens  of  The 
Congregation,  in  the  City  of 
Philadelphia,  in  the  State  of 
Pennsylvania  ;  and  G.  W.,  Presi- 
dent, C.  W.  W.,  Secretary,  G. 
F.,  J.  Z.,  (name  others).  Vestry- 
men thereof,  and  L.  M.  and  N. 
O.,  Churchwardens  thereof,  and 
The  Congregation  of 
Church,  in  the  City  of  Phila- 
delphia, F.  W.  S.,  President, 
B.  S.,  Secretary,  J.  K.  andL.  L. 
(name  others).  Vestrymen  there- 
of, and  P.  Q.  and  R.  S.,  Church- 
wardens tliereof ,  Defendants. 


Term,  18    .    No. 


To  the  Honorable  the  Judges  of  the  said  Court : 

The  plaintiffs  complain  and  say  • 

I.  That  on  the  day  of  ,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  sixty-five,  Thomas  Penn  and  Richard  Penn, 
Esquires,  granted  in  due  form  of  law,  to  divers  members   of  the 
Congregation,  in  the  City   of   Philadelphia,   a   charter   of   incorporation, 
by  the  name  of   "The  Rector,   Vestrymen  and  Churchwardens  of    the 

Congregation,    in  the    City    of   Philadelphia,    iu  the     Province 
of  Pennsylvania." 

II.  That  said  charter  of  incorporation    was  duly  confirmed   by  the 
General  Assembly  of  the  Commonwealth  of  Pennsylvania    on  the 

day  of  ,  in  the  year  of  our  Lord    one  thousand  seven  hundred  and 

eighty,  and  the  name  of  the  corporation  changed  to  "  The  Ministers,  Vestry- 
men and  Churchwardens  of  the  Congregation,  in  the  City  of 
Philadelphia,  in  the  State  of  Pennsylvania."  A  true  copy  of  said  charter, 
and  of  the  confirmation  thereof,  is  hereunto  attached  as  part  hereof, 
marked  "  Exhibit  A." 

III.  That  by  the  fifth,  sixth  and  seventh  articles  of  said  charter,  it  was 
thus  provided  : 
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■'  ').  And  further.  That  the  said  corporation,  and  their  successors,  may 
talie  and  receive  any  sum  or  sums  of  money,  and  any  Jiind,  manner  or 
portion  of  goods  and  chattels,  that  sliall  be  given  or  bequeathed  to  them  by 
any  person  or  persons,  bodies  politic  or  corporate,  capable  to  make  a  gift 
or  bequest  of  the  same  ;  which  gifts  and  bequests,  or  the  moneys  produced 
by  the  same,  to  be  laid  out  by  tliera  in  a  puroliase  or  purchases  of  lands, 
tenements,  messuages,  houses,  rents  or  hereditaments,  to  them  and  their 
successors  forever. 

"  And  we  will  and  require,  that  the  rents  and  revenues  of  the  said 
rector,  vestrymen  and  churchwardens,  and  their  successors,  be  from 
time  to  time  applied  by  the  said  rector,  vestrymen,  and  chui-chwardens,. 
and  their  successors,  for  the  maintenance  and  support  of  the  rector,  minis- 
ters and  officei-s  duly  settled  and  otSciating  in  the  said  Congregation, 
putting  in  good  order  and  keeping  in  repair  the  burying-ground,  school 
and  parsonage  houses,  and  other  houses,  which  do  now  or  hereafter  shall 
belong  to  the  said  congregation,  and  for  supporting,  repairing  or  rebuild- 
ing the  said  Cliuroh,  and  erecting  and  supporting  one  churcli  more 
within  the  said  City  of  Philadelphia  or  liberties  thereof,  for  the  better 
accommodating  the  said  congregation,  and  that  the  said  rents,  revenues  or 
other  estate  of  the  said  corpoi'ation  shall  not  be  appropriated  to  any  other 
use  or  purpose  (vhatsoever. 

"7.  And  we  do  further  will  and  require,  that  the  said  rector,  vestry- 
men and  chnrchwardens,  and  their  successors,  shall  not,  by  deed,  fine  or 
I'eoovery,  o"  by  any  other  ways  or  means,  grant,  alien,  or  otlierwise  dispose- 
of  any  manors,  messuages,  lands,  tenements  or  hereditaments,  in  them  and 
their  sucessors  to  be  vested  ;  nor  charge  or  encumber  the  same  to  any  per- 
son or  )>ersons  whomsoever." 

I"^.  That  there  has  not  been  any  alteration  or  amendment  of  the  said 
charter  of  incorporation. 

V.  That  by  the  first,  second,  third  and  fourth  paragraphs  of  the  second 
sedition  of  the  third  chapter  of  the  church  regulations  of  said  corporation,, 
A  is  provided,  as  follows  : 

"  2.  Privileges  and  Duties  of  the  Corporation. 

1.  The  church  council  as  an  incorporated  body  is  capable  inlaw  to  buy, 
to  receive  and  possess  real  estates,  lands,  building;-;,  rents,  annuities  and  the 
like,  in  the  State  of  Pennsylvania. 

2.  The  church  council  may  receive  any  sum  of  money  and  movable 
goods  of  any  kind,  which  have  been  given  or  bequeathed  to  tliem  by  per- 
sons or  bodies  politic  ;  and  buy  lands,  buildin,gs,  houses  or  rents  with  the 

same. 

3.  The  church  council  shall  from  time  to  time  apply  the  rents  and  in- 
come of  the  corporation,  to  the  maintenance  of  the  ministers  and  officers, 
who  have  been  duly  appointed  and  serve  in  the  congregation,  to  place  and 
preserve  in  good  condition  the  burial-grounds,  parsonage  and  school  houses, 
and  other  houses  belonging  to  th.e  congregation,  now  belonging,  or  which 
may  belong  to  it  in  future,  to  preserve,  repair  and  build  anew  and 
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Churches,  and  to  build  and  maintain  another  church,  in  addition  to 
the  one  already  built ;  and  said  rents,  income  or  other  property  of  the  cor- 
poration shall  be  applied  to  no  other  use. 

4.  The  church  council  can  in  no  case  alienate,  sell  or  transfer  to  any 
person  the  real  estates,  lands,  buildings  or  hereditaments  belonging  to  the- 
same. 

VI.  That  at  the  annual  election  of  said  corporation  in  the  City  of 
Philadelphia  (date)  the  following  were  duly  elected  vestrymen,  viz.  :  (here 
set  forth  tlie  names),  and  and  were  duly  elected  churchwar- 
dens, to  serve  for  the  ensuing  year,  and  the  said  vestry  duly  thereafter  met 
and  elected  G.  W.  president  and  C.  W.  W.  secretary. 

VII.  That  the  Congregation  of  Church  in  the  City  of 
Philadelphia  was  duly  incorporated  by  Act  of  the  General  Assembly  of  this 
Commonwealth  approved  (date),  and  entitled  (here  set  title  forth). 

VIII.  That  at  the  annual  election  of  said  last-mentioned  corporation  in 
the  City  of  Philadelphia  (date)  the  following  were  elected  vestrymen,  viz.  : 
(here  set  forth  names),  and  and  were  duly  elected  church- 
wardens, to  serve  for  the  coming  year,  and  the  said  vestry  duly  thereafter 
met  and  elected  F.  W.  S.  president  and  B.  S.  secretary. 

IX.  That  the  said  Congregation  of  Church  in  the  City 
of  Philadelphia  was  formerly  a  part  of  the  said  other  corporation,  but 
disagreement  having  arisen  among  its  members,  the  said  first-men- 
tioned corporation  was  elected  out  of  the  member's  who  left  the  parent 
church. 

X.  That  the  said  defendants,  "  The  Ministers,  Vestrymen  and  Church- 
wardens of  Congregation,  in  the  City  of  Philadelphia,  in  the  State  of 
Pennsylvania,"  and  the  said,  the  Congregation  of  Church,  in 
the  City  of  Philadelphia,  have  resolved  to  appropriate  a  portion  of  the  estate 
of  said  first-named  corporation,  to  wit  :  ' '  The  Cliurch  and  burying- 
ground,  on  the  east  side  of  Street,  in  the  City  of  Philadelphia  ,  con- 
taining in  front  one  hundred  and  forty  feet,  and  extending  of  that  breadth 
eastward  along  Street  ninety-nine  feet,"  to  a  use  and  purpose  other 
than  any  use  or  purpose  mentioned  in  articles  5th,  6th  and  7th  of  the  said 
charter,  to  wit  :  to  pay  tlie  debts  of  tlae  said  first-named  congregation  and 
extend  its  burying-ground,  and  to  invest  the  share  of  the  second-named 
congregation,  and  apply  the  interest  to  internal  nrissions  and  ,  in 
the  City  of  Philadelphia. 

And  the  said  defendants,  under  an  order  of  the  Court  of  Common  Pleas, 
No.        ,  as  of  Term,  1894,  No.        ,  are  about  to  expose  the  said  real 

estate  to  public  sale,  and  in  default  thereof  to  offer  the  same  at  private  sale, 
and  dispose  of  the  proceeds  thereof  in  violation  of  the  said  5th,  6th  and  7th 
sections  of  said  charter,  and  in  violation  of  the  by-laws  of  the  said  corpora- 
tion above  quoted  and  referred  to,  and  contrary  to  the  trust  expressed  by 
the  original  purchasers  of  the  said  property,  who  by  their  solemn  declara- 
tion of  trust,  dated  ,  recorded  in  the  office  for  the  recording  of  deeds, 
etc. ,  for  the  City  and  County  of  Philadelphia,  in  deed  book        ,  No.        page 

,  etc.,  did  declare  that  the  indenture  conveying  tlie  said  property  v,-pt 
made  and  intended  to  them,  and  the  aforesaid  building  was  so  erected  in. 
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'trust  for  tlie  use  and  service  of  the  members  of  the  Congregation, 

professing  the  doctrine,  worship  and  discipline  agreeable  to  the  invariated 
confession  of  assembled  for  public  worship  from  time  to  time  for- 

ever, and  for  a  place  to  bury  tlie  dead. 

XI.  That  the  said  Church  has  not  been  supported,  repaired  and 
rebuilt  as  required  by  section  6th  of  the  said  charter,  and  paragraph  3d, 
section  2d,  chapter  3d  of  the  regulations  of  said  corporation,  but  the  rents 
and  revenues  of  the  said  corporation  have  been  appropriated  to  other  uses 
and  purposes,  and  the  said  Church  and  burying-ground  has  been 
suffered  by  the  neglect  of  the  said  first-named  corporation,  to  fall  into  a 
state  of  dilapidation  and  ruin,  so  that  the  building  is  unfit  for  use  as  a  house 
of  worship,  and  the  lot  is  not  in  proper  order  as  a  place  of  bui'ial,  as  con- 
templated by  the  founders  of  the  said  congregation. 

XII.  That  said  defendants  assume  to  have  authority  to  sell  the  said  real 
estate  as  above  charged,  under  and  by  virtue  of  certain  alleged  acts  of  the 
Oeneral  Assembly  of  this  Commonwealth,  approved  1853   (P.  L., 

)  and  1871  (P.  L.         )  entitled  respectively  "  An  Act  relating  to 

the  sale  and  conveyance  of  real  estate,"  and  "An  Act  to  enable  the 
Congregation,  in  the  City  of  Philadelphia,  to  malie  division  of  its  property 
between  the  two  congregations,  into  which  it  has  become  divided ; "  but 
plaintiffs  charge  that  said  acts  do  not  confer  the  powers  claimed  by  said  de- 
fendants, and  that  if  said  acts  do  pretend  or  assume  to  confer  such  powers 
"they  are  unconstitutional  and  void,  as  being  in  conflict  with  and  re- 
pugnant to  the  Constitution  of  the  United  States,  and  especially  of  Article 
I.,  Section  X.,  Paragraph  1  thereof,  and  of  Section  XVII.,  Article  I.  of  the 
Constitution  of  the  Commonwealth,  which  declare,  that  no  law  impairing 
Ihe  obligation  of  contracts  shall  be  passed. 

XIII.  That  plaintiffs  are  now  members  in  good  standing  of  the  said 
Congregation  in  the  City  of  Philadelphia,  ,  and  are  opposed 

to  any  violation  of  the  trust  created  on  the  purchase  of  said  real  estate, 
and  of  the  charter  of  the  said  corporation,  by  disposing  of  the  real  estate 
thereof,  as  above  charged  and  complained  of. 

Plaintiffs  therefore  need  equitable  relief  as  follows  : 

1.  An  injunction,  special  until  hearing  and  final  thereafter,  enjoining 
the  said  defendants  and  every  of  them  from  selling,  conveying  or  other- 
wise disposing  of  the  said  "  Church  and  burying-ground,"  for  any 
use  or  purpose  other  than  that  contemplated  in  the  original  deed  of  said 
church  and  ground,  and  in  the  charter  of  incorporation. 

2.  That  the  said  defendants  be  ordered  and  decreed  to  support,  preserve, 
repair  and  rebuild  the  "  Church  and  burying-ground,"  as  required 
and  provided  in  the  said  charter  of  incorporation. 

3.  That  said  alleged  Acts  of  Assembly  of  1853  (P.L.,        )and 
1871  (P.  L.,        ),  so  far  as  they  affect  the  real  estate  of  said  corporation, 
about  to  be  sold,  be  declared  unconstitutional  and  void. 

4.  Such  further  relief  as  the  circumstances  of  the  case  may  require, 
and  to  your  Honors  may  seem  meet. 

Solicitors  for  Plaintiffs. 
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City  and  CotrNTT  of  Philadelphia,  ss.  : 

C.  R.,  one  of  the  plaintiffs  above  named,  being  duly  sworn  aocording- 
to  law,  dotli  depose  and  say,  that  the  facts  in  the  above  biU  set  forth,  so  far 
as  they  are  stated  of  his  own  knowledge,  are  true,  and  so  far  as  they  are 
stated  upon  the  information  of  others,  he  verily  believes  them  to  be  true. 

Sworn  and  subscribed  before  me,  j 
this        day  of  ,  A.  D.      [•         C.  R. 


Notary  Public. 
(Attach  "  Exhibit  A.") 

§  5530.    To  Enjoin  Use  of  Name. 

A  corporation  may  enjoin  the  use  of  its  name  by  another 
corporation.  Fort  Pitt  Assn.  v.  Model  Assn.,  159  Pa.  St., 
308  (1893). 

§  5531.  Form  of  Bill  in  U.  S.  Court  by  Stockholder  for  a 
Receiver  for  a  Corporation  whose  Capital  has  been 
Impaired  by  Neglect  of  its  Ofllcers. 

In  the  Circuit  Court  of  the  United  States  for  the  District 

OF 


The  Company,  Trustees 

under  the  WUl  of  D.  M.,  De- 
oeaised, 


In  Equity. 

Sessions,  18    .    No. 


The  Iron  Company. 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for 
the  District  of  : 

The  Company,  a  corporation  of  and  carrying  on  business  in 

the  State  of  Pennsylvania,  and  a  citizen  of  said  State,  trustee  under  the 
wiU  of  D.  M.,  deceased,  as  well  for  itself  as  for  such  other  stockholders  of 
the  defendant  corporation,  hereinafter  named,  as  being  entitled  to  join  as 
plaintiffs  herein,  shall  become  parties  hereto  and  contribute  to  the  expenses 
of  this  suit,  brings  this,  its  bill,  against  The  Iron  Company,  a  cor- 

poration of  and  carrying  on  business  in  the  State  of  ,  and  a  citizen 

of  said  State,  and  thereupon  your  orator  complains  and  says  : 

I.  That  the  complainant  is  a  corporation  duly  incorporated  under  the 
laws  nf  the  Commonwealth  of  Pennsylvania,  having  its  place  of  business  at 
No.  Street,  Philadelphia,  and  that  it  is  duly  authorized  by  its  charter 

to  act  as  trustee  under  the  will  mentioned  in  paragraph  V.  of  this  bill  of 
complaint. 
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II.  That  The  Iron  Company  is  a  corporation  duly  incorporated 
by  the  General  Assembly  of  on  the  tenth  day  of  February,  A.  D. 
1865  ;  that  the  act  of  incorporation,  by  the  sixth  section  thereof,  provided 
as  follows  :  (here  quote  such  parts,  if  any,  as  may  be  necessary.) 

Tliat  the  capital  stock  of  the  said  The  Iron  Company  amounts 

to  $450,000,  divided  into  4,500  shares  of  the  par  value  of  $100  each  ;  that  the 
said  capital  stock  is  full  paid .     The  principal  office  of  the  company  is 
Street,  Philadelphia,  Pennsylvania,   where  the  stock  and  transfer 

books  of  the  company  are  kept  ;  the  principal  office  or  place  of  business  of 
the    company  in  is    located  at  ,    in  County,  as  by 

copies  of  said  charter,  hereto  attached  as  part  hereof,  marked  "Exhibit  A," 
will  more  fully  appear. 

III.  That  the  following  is  a  true  list  of  tlie  stockholders  of  the  said 
company,  together  with  tlieir  residences  and  the  number  of  shares  held  bj^ 
each  : 

IV.  (Here  state  the  facts  and  history.) 

V.  That  the  said  D.  M.  departed  this  life  on  the  day  of  , 
A.  D.  ,  leaving  a  last  will  and  testament,  which  was  duly  proved  at 
Philadelphia  and  letters  testamentary  granted  thereon,  on  .  (A  copy 
of  the  said  will  and  testament,  duly  certified,  is  on  file  in  the  proper  oflice 
in  County,  ,  and  a  further  copy  is  hereto  attached  and  made 
part  hereof,  marked  ' '  Exhibit  B.")  By  said  wUl  testator  bequeathed 
shai-es  of  the  capital  stock  of  the  said  The  Iron  Company  to  the 
complainant  in  trust  (here  cite  substance  of  the  will).  The  complainant 
accepted  the  said  trust,  and  shares  of  the  said  capital  stock  now 
stand  in  tlie  complainant's  name,  as  trustee,  on  the  books  of  the  defendant 
company. 

VI.  That  the  said  defendant  company,  by  its  charter,  is  authorized  to 
do  all  such  acts  and  things  as  shall  be  necessary  and  proper  for  (quote),  and 
is  now  engaged  in  the  business  of  ;  that  prior  to  the  death  of  D.  M. 
the  business  of  The  Iron  Company  was  prosperous  and  well  man- 
aged :  that  on  the  books  of  the  company  showed  a  surplus  of  assets 
over  all  liabilities  of  $  ;  that  since  the  death  of  the  decedent  the  busi- 
ness of  the  company  has  not  been  prosperous  ;  that  under  present  conditions, 
owing  to  antiquated  machinery  and  changes  in  the  character  of  the  busi- 
ness. The  Iron  Company  is  not  in  a  position  to  compete  with  other 
corporations  manufacturing  the  same  line  of  goods,  and  cannot  now  con- 
duct with  success  or  beneficially  to  its  stockholders  the  business  for  which 
it  was  incorporated.      Complainant  is  informed  and  avers  that  between 

and  the  apparent  surplus  of  the  company,  as  appears  by  ita 

books,  has  been  reduced  to  the  extent  of  $  ;  that  since  other 

losses  in  the  surplus  have  occurred,  but  the  precise  figures  are  not  withiiL 
complainant's  knowledge.  Complainant  attaches  hereto,  as  part  hereof,  an 
analysis  of  profit  and  loss  account  (marked  Exhibits  C  and  D). 

VII.  That  the  said  reduction  of  $  in  the  surplus  from 

to  mentioned  in  paragraph  VI.  of  this  bill  of  complaint  does  not 

represent  the  time  result  of  the  business  of  the  company  ;  that  tlie  follow- 
ing entry  among  the  credits  to  profit  and  loss  account,  viz. .  (see  Exhibit  E. 
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hereto  attached  and  made  part  hereof)  is  a  false  and  fraudulent  credit^ 
and  was  made  under  the  following  circumstances  :  (here  state  the  fraud). 

VIII.  That  the  following  is  a  list  of  the  properties  belonging  to  the 
company,  together  with  the  location  and  valuation  as  stated  upon  its 
books : 

That  this  is  not  a  just  and  true  valuation ;  that  it  was  made  about 
fifteen  years  ago,  and  has  been  carried  on  the  boobs  from  year  to  year, 
thereby  giving  a  false  and  inflated  value  to  the  assets  of  the  company ; 
that  upon  a  just  and  true  appraisement,  the  value  of  the  said  properties 
would  stand  as  follows  : 

as  by  reference  to  table  showing  condition  of  real  estate  and  stock  accounts, 
hereto  attached  as  part  of  this  bill  of  complaint,  and  marked  Exhibit 
P,  will  more  fully  appear. 

IX.  That  the  stock  on  hand  mentioned  in  paragraph  VIII.  is 
valued  on  the  books  of  the  company  at  the  sum  of  |  ;  that  this  is 
not  a  just  and  true  valuation  ;  that  a  proper  appraisement  of  the  said  stock 
at  present  market  prices  would  not  exceed  the  sum  of  %  ;  that  the 
assets  of  the  company  are  thereby  given  a  false  and  inflated  value  on  its 
books  (see  Exhibit  F,  hereto  attached)  to  the  extent  of  $ 

X.  That  the  true  financial  condition  of  the  defendant  company  is  as 
follows  : 

Complainant  avers  that  the  capital  of  the  company  defendant  has 
been  impaired  to  the  extent  of  |  and  that  the  said  company  is  in- 

solvent. 

XI.  That  complainant  is  infoi-med  and  avers  that  the  enormous  loss  of 
$  (see  Exhibit  E)  on  seven  years'  business  of  the  company,  and 
the  impairment  of  its  capital  to  the  extent  of  $  above  recited,  has 
been  caused  by  gross  dereliction  of  duty  on  the  part  of  the  board  of  directors. 
(Here  state  the  particulars.) 

(a)  The  board  of  directors  in  after  the  capital  had  been  impaired 
created  new  and  unnecessary  offices  and  unlawfuUy  and  fraudulently  in- 
creased the  salaries  of  the  officers  and  managers  employed  by  the  company 
to  the  extent  of  $               per  annum. 

(b)  The  board  of  dh-ectors,  since  ,  has  not  conducted  the  business 
-of  the  company  in  the  interest  of  the  stockholders  as  such,  but  in  the  inter- 
est of  ofiioers  and  managers,  drawing  salaries  only,  in  fraud  of  the  rights 
of  the  complainant  as  a  minority  and  non-office-holding  stockholder. 

(c)  The  board  of  directors  elected  in  has  discharged  a  compe- 
tent, and  re-employed  a  former  incompetent  manager  of  Mill,  in  the 
interest  of  office-holding  stockholders. 

(d)  The  board  of  directors  authorized  the  improper  transfer  of  $ 
recited  in  paragraph  VII.  of  this  bill  of  complaint,  in  the  interest  of  office- 
holding  stockholders  of  The  Iron  Company,  and  for  the  fraudulent 
purpose  of  bolstering  up  its  affairs. 

(e)  The  board  of  directors  well  knowing  the  steady  and  heavy  losses 
suffered  by  the  company,  and  that  its  capital  was  impaired,  has  declared 
.and  paid  dividends  amounting  in  the  aggregate  since  to  $ 

Complainant  avers  that  the  facts  set  forth  in  this  paragraijh  are  each 
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and  all  plain  violations  of  the  duty  which  the  board  of  directors  owes  to  the 
stockholders,  are  misapplications  of  the  capital  of  the  company,  frauds  in 
law,  and  have  resulted  in  lessening  in  value  the  shares  of  stock  held  by  the 
complainant. 

XII.  That  a  meeting  of  the  stockholders  of  the  defendant  corporation 
was  held  on  the  day  of  February,  A.  D.  ,  which  was  attended 
by  all  the  stockholders,  either  in  person  or  by  proxy  ;  that  the  statement  of 
the  president  of  the  company  (Exhibit  )  was  read,  and  the  attention  of  the 
stockholders  was  called  to  the  serious  impairment  of  its  capital,  the  misap- 
plication of  $  belonging  to  the  and  Company  and  the 
fraudulent  and  collusive  acts  of  the  board  of  directors  set  forth  in  paragraph 
XI.  of  this  bill  of  complaint ;  that  the  representative  of  the  complainant 
moved  that  the  question  of  winding  up  the  affaii-s  of  the  company  be  re- 
ferred to  a  committee  of  three  stockholders,  with  the  understanding  that 
one  stockholder  should  be  selected  to  represent  each  of  the  three  largest  in- 
terests in  the  company,  and  that  this  committee  should  be  instrvicted  to 
report  in  two  weeks  ;  that  by  a  combination  of  the  votes  which  elected  the 
pi'esent  board  of  directors,  this  motion  was  laid  upon  the  table  and  the  whole 
subject  was  referred  to  the  board  of  directors,  which  was  instructed  to  re- 
port at  the  next  annual  meeting  of  the  stockholders. 

Complainant  further  avers  that  at  a  meeting,  held  on  the  day  of 

,  A.  D.  ,  the  said  board  of  directors  ordered  the  sum  of  $ 

mentioned  in  paragraph  VII.  of  this  bUl  of  complaint,  to  be  again  credited 
to  The  Iron  Company  and  charged  against  the  and 

Company  ;  that  this  action  was  taken  against  the  protest  of  the  president 
of  the  company  defendant,  and  with  full  notice  from  complainant,  that 
said  transfer  was  fraudulent,  and  a  misapplication  of  the  assets    of  the 
and  Company  ;  that  the  said  board  of  directors  is  the  same 

board  which  is  guilty  of  the  fraudulent  acts  and  derelictions  of  duty  set 
forth  in  this  bill  of  complaint,  and  that  it  is  idle  and  useless  to  apply  to  the 
said  board  or  to  the  stockholders  for  any  remedy  for  the  several  grievances 
herein  set  forth,  and  that  the  complainant  is  without  any  remedy  at  law. 

XIII.  That  complainant  was  not  informed  of  the  great  loss  incurred  in 
conducting  the  business  of  this  company,  and  the  impairment  of  its  capital 
and  the  gross  violations  of  duty  and  fraudulent  conduct  of  the  directors  set 
forth  in  this  bill,  until  on  or  about  the  day  of  ,  A.  D. 

and  that  complainant  has  been  advised  that  it  now  becomes  its  imperative 
duty  as  trustee  under  the  wiU  of  the  said  D.  31. ,  deceased,  to  ask  the  court 
to  prevent  further  irnpairment  of  the  capital  of  the  company,  by  winding 
up  its  affairs. 

XIV.  That  the  said  defendant  corporation  has  been,  and  is  now,  doing- 
business  in  County,  in  the  State  of 

XV.  That  this  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the 
United  States  jurisdiction  of  a  case  of  wliich  it  would  not  otherwise  have 
cognizance,  and  that  this  complainant  has  exhausted  all  means  in  its  power 
to  obtain,  within  the  corporation  itself,  the  redress  of  its  complaint. 

XVI.  To  the  end  therefore  : 

1.  That  the  officers  of  the  defendant  may  answer  the  allegations  of  this 
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hill  of  complaint  under  oath.  (If  the  oath  be  waived,  say  ■:  1.  That  the 
defendant  may  answer  this  biU  but  not  under  oath,  the  right  to  an  answer 
under  oath  being  hereby  waived.) 

2.  That  the  defendant.  The  Iron  Company,  may  cease  transact- 
ing business,  that  its  affairs  may  be  wound  up  and  its  assets  distributed 
amongst  those  equitably  entitled  thereto. 

3.  That  some  suitable  person  or  persons  may  be  appointed  receiver  or 
receivers  of  said  corporation  to  take  charge  of  its  property  and  affairs,  and 
administer  the  same  under  the  orders  and  direction  of  this  court,  with  a 
view  to  said  winding  up  and  distribution. 

4.  That  the  said  The  Iron  Company,  its  servants,  agents  and 
■employees,  may  be  severally  restrained  b^-  special  injunction  until  the  final 
hearing  of  this  cause,  and  perpetually  thereafter,  from  interfering  or  inter- 
meddling with  its  affairs,  or  in  any  manner  disposing  of  the  books,  papers, 
money,  clioses  in  action,  assets  or  other  property  of  said  corporation. 

0.  That  the  said  corporation  may  be  dissolved. 

G.  That  your  orator  may  have  all  such  other  and  further  rehef  as  its 
case  may  require. 

May  it  please  your  Honor  to  grant  unto  your  orator  the  writ  of  subpoena, 
directed  to  the  said  defendant,  Tlie  Iron  Company,  commanding  it  to 

appear  and  answer  the  premises,  and  also  the  writ  of  injunction  enjoining 
and  prohibiting  the  said  defendant,  its  officers,  servants  or  employees,  from 
interfering  or  intermeddling  with  its  property  or  affairs,  or  its  books  of 
account,  or  in  any  manner  disposing  of  or  altering  its  said  books,  or  alter- 
ing or  making  entries  therein,  or  from  disposing  of  any  money,  papers, 
choses  in  action  or  other  property  or  assets  of  it,  the  said  defendant,  or  from 
fin-ther  conducting  or  prosecuting  business  as  a  corporation,  and  that  a 
Teceiver  may  be  appointed  to  take  charge  of  its  property,  and  administer 
the  same  under  the  orders  and  direction  of  this  court,  with  a  view  to  wind- 
'  ing  up  the  same. 

And  that  your  Honors  will  be  further  pleased  to  pass  an  order  requiring 
all  persons  interested  in  tlie  said  defendant  corporation  to  show  cause,  if 
any  they  have,  why  said  corporation  shall  not  be  dissolved,  on  or  before  a 
certain  day  in  said  order  to  be  named,  and  further  giving  such  direction  as 
to  the  publication  of  said  order  as  to  your  Honors  may  seem  proper. 

And  the  complainant  will,  etc. 

(Signatures  of  solicitors  for  complainant.) 
City  of  Philadelphia,     ) 

[  sa.  : 
State  op  Pennsylvania,  ) 

,  being  duly  sworn  according  to  law,  deposes  and  says  :  that  he 
is  the  secretary  of  The  Company,  the  complainant  in  the  foregoing 

bill  of  complaint,  and  that  the  statements  therein  set  forth  are  true  to  the 
best  of  his  knowledge,  information  and  belief. 

Sworn  to  and  subscribed  before  me 
this        day  of  ,  A.  D. 

(Attach  the  proper  Exhibits  referred  to  in  the  bill.) 


CHAPTEE  XII. 
BILLS    TO    PERPETUATE    TESTIMONY. 

Perpetuating  testimony  is  the  act  by  which  testimony 
is  reduced  to  writing  as  prescribed  by  law,  so  that  the  same 
shall  be  read  in  evidence  in  some  legal  proceeding  which 
may  thereafter  be  instituted. 

It  will  be  noted  that  the  difference  between  perpetuating 
testimony  and  executing  an  ordinary  commission  is,  that 
the  latter  (the  commission)  issues  in  a  suit  already 
brought.  When  a  bill  to  perpetuate  testimony  is  filed  there 
is  no  suit  in  existence. 


§  5532.    When  Equity  has   Jurisdiction  to   Perpetuate  Testi- 
mony. 

Equity  will  not  entertain  a  suit  for  a  part  only  of  the  sub- 
ject in  controversy,  unless  the  whole  matter  cannot  be  at 
once  decided.  In  that  event,  the  court  will  assist  to  the  ex- 
tent warranted  by  the  facts.  Upon  this  theory  chancery 
proceeds  for  the  taking  of  evidence  in  perpetuam  rei 
memoriam.  Hence,  if  the  bill  show  that  the  matter  can  be 
at  once  determined  and  that  the  witnesses  are  within  the 
jurisdiction,  a  demurrer  will  lie.  Mitford  &  Tyler's  Plead- 
ings and  Practice,  150  ;  Story's  Equity  Pleadings,  §  303. 

In  McWilliams  v.    Hopkins,    1   Wharton,   2Y8  (1835), 

Huston,  J.,  said  :  "  It  is  settled  in  England  that  a  demurrer 

will  lie  to  a  bill  of  this  kind  (to  perpetuate  testimony)  if 

there  is  no  impediment  to  the  plaintiff  trying  his  right  at 

law,  unless  the  witnesses  are  old  and  infirm.     There  was  a 

case  of  Blaine  v.  Chambers,  before  the  late  Judge  Smith 

on  the  circuit,  in  which  the  rule  was  declared  to  be  the 

335 
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same  here,  and  his  opinion  was  afterwards  confirmed  by 
the  whole  court." 

If  a  man  being  in  possession  has  no  power  to  sue  at  law 
to  have  the  right  determined,  if  his  title  be  denied  and  he 
is  in  danger  of  having  it  litigated  at  a  future  time  when 
his  proof  may  be  lost  by  death  of  witnesses,  he  is  entitled  to 
a  bill  to  perpetuate  the  testimony.  2  Story's  Equity  (13th 
Ed.),  p.  831.  Angell  v.  Angell,  1  Simons  &  Stuart,  83 
(1822);  Lord  Dursley  v.  Berkeley,  6  Vesey  Jr.,  251  (1801), 
in  which  many  cases  are  examined. 


g  5533.    Pennsylvania  Statutes. 

The  several  courts  of  common  pleas  shall  have  the 
jurisdiction  and  powers  of  a  court  of  chancery  so  far  as 
relates  to  : 

1.  The  perpetuation  of  testimony.  Act  of  June  6,  1836,. 
§  13  (P.  L.,  789). 

2.  Lost  Records.  Act  April  25,  1850,  §  26  (P.  L.^ 
573) 

All  the  powers  and  authorities  conferred  upon  *  *  *  the  several 
courts  of  common  pleas,  by  the  13th  section  of  the  act  relative  to  the  juris- 
diction and  powers  of  the  courts,  passed  the  16th  day  of  June,  1836,  re- 
lating to  the  "  perpetuation  of  testimony,"  shall  be  and  the  same  are  hereby 
extended  and  made  applicable  to  the  perpetuation  of  testimony  in  cases  of 
lost  or  destroyed  records  of  any  of  the  courts  of  record  in  this  Common- 
wealth, whether  such  records  were  lost  or  destroyed  before  or  after  the 
passing  of  this  act,  and  the  same  proceedings,  orders,  decree  and  judgments 
sliall  be  had  therein,  mntiti':  mutandis,  as  in  cases  now  authorized  by  law, 
and  with  tlie  like  effect,  and  when  prox'ed  such  record  shall  have  the  same , 
legal  operation  as  the  original  record  would  have  had  :  Provided,  That  in 
all  cases  the  application  to  perpetuate  testimony  shall  be  made  in  the  same 
court  in  whic;h  the  record  may  be  lost  or  destroyed. 


§  5534.    Where  the  State  is  a  Party. 

When  any  bill  in  equity  shall  be  filed  in  any  of  the  courts  of  this  Com- 
monwealth, to  perpetuate  the  evidence  cf  title  to  lands,  tenements  and 
hereditaments,  in  which  bill  the  Commonwealth  is  a  necessary  party,  the 
process  may  and  shall  be  served  on  the  Attorney-General,  or  his  deputy  for 
the  county  where  such  lands,  tenements  or  hereditaments  may  He,  whose 
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duty  it  shall  be   to  attend  to  the  interest  of  the   Commonwealth   in  the 
premises.     Act  of  April  6th,  1844,  §  1  (P.  L.,  213). 

As  to  perpetuation  of  testimony  of  Orphans'  Court 
Kecords,  see  Brews.  0.  C.  Practice,  §  3842. 

Testimony  may  be  perpetuated  to  be  used  in  a  foreign 
court.  Morris  v.  Morris,  2  Phillips'  Chanc.  Rep.,  205,  208 
(1847). 

g  5535.    What  the  Bill    (to  Perpetuate  Testimony)  must  State. 

1.  It  must  set  forth  the  subject  concerning  which  the 
plaintiff  desires  to  take  testimony. 

2.  The  plaintiff's  right  must  be  clearly  averred. 

3.  It  must  show  that  the  facts  cannot  at  once  be  investi- 
gated, or  that  material  evidence  may  be  lost  by  death  or 
absence,  and  that  defendant  claims  adversely. 

And  the  prayer  must  be  for  leave  to  examine  the  wit- 
nesses that  their  testimony  may  be  perpetuated. 

As  to  the  second  point,  the  bill  must  show  an  interest 
in  the  plaintiff  not  capable  of  being  barred  by  defendant. 
Allan  V.  Allan,  15  Ves.,  130  (1808) ;  Lord  Dursleyy.  Berke- 
ley, 6  Ves.,  251  (1801). 

As  to  the  third  point,  the  bill  must  clearly  show  that 
the  matter  cannot  presently  be  investigated.  Mitford  & 
Tyler's  Pleadings  and  Practice,  150  ;  Lord  North  v.  Lord 
Gray,  1  Dick.,  14  (1680) ;  Cox  v.  Colley,  Id.,  55  (1729) ; 
Parry  v. Rogers,  1  Vernon,  441  (1686). 

And  that  the  defendant  claims  adversely  to  the  plaintiff. 
Mitford  &  Tyler's  Pleadings  and  Practice,  150  ;  Lord  Durs- 
ley  V.  Berkeley,  6  Vesey  Jr.,  251,  260  (1801). 

A  bill  to  perpetuate  testimony  that  certain  signatures 
are  forged  need  not  copy  the  instruments  in  words  if  the 
defendant  has  the  possession  of  them.  Graham  v.  Bank, 
3  Lancaster  Law  Review,  68  (1886). 

The  subject  and  the  specific  facts  to  be  established  must 
be  clearly  stated.  Pettebone  v.  Coal  Co.,  4  Kulp,  349 
(1883). 

The  bill  need  not  name  the  witnesses  nor  the  evidence 
plaintiff  expects  them  to  give.     Ibid. 
22 
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§  5536.    Who  may  Tile  a  Bill  to  Perpetuate  Testimony. 

Any  person  who  may  on  the  happening  of  some  event 
become  entitled  to  an  office  or  to  any  property,  real  or  per- 
sonal, and  who  cannot  at  the  present  time  sue,  may  bring 
a  bill  to  perpetuate  the  testimony  material  for  the  estab- 
lishment of  his  right. 

But  the  interest  must  exist  ;  it  must  not  be  a  mere  con- 
tingency. A  bill  was  dismissed  where  the  plaintiff  claimed 
that  he  was  devisee  under  a  will  of  a  person  then  alive 
but  a  lunatic.  SackvUle  v.  Aylesworth,  1  Vernon,  10.5 
(1682). 

Plaintiff  may  file  a  bill  to  perpetuate  evidence  that  cer- 
tain endorsements  in  his  name  are  forgeries.  The  fact  that 
tiie  plaintiff  is  alive  and  is  competent  to  testify  is  no  objec- 
tion. Graham  v.  Bank,  3  Lancaster  Law  Review,  68 
(1886). 

One  out  of  possession  cannot  file  a  bill  to  perpetuate  the 
testimony  of  his  title.  Fetiebone  v.  Everhart,  4  Kulp, 
853  (1884). 

§  5537.    A  Bill  to  Perpetuate  Testimony  is  not  a  Bill  for  Dis- 
covery and  Cannot  be  so  Used. 

The  only  answer  the  plaintiff  can  require  is  as  to  the 
facts  upon  which  it  is  alleged  that  the  plaintiff  has  the  right 
to  examine  witnesses.  Ellice  v.  RotqjeU  (No.  2),  32 
Beavan,  308  (1863). 

Nor  can  the  original  bill  be  changed  by  an  amendment 
so  as  to  make  it  a  bill  for  discovery.     Ibid. 

But  a  bill  for  discovery  may  pray  for  perpetuation 
of  testimony.  See  cases  cited,  Daniell's  Chanc.  Practice, 
-548. 

§  5538.    Affidavit. 

The  bill  must  be  supported  by  an  affidavit,  showing  the 
circumstances  by  which  the  evidence  is  in  danger  of  being 
lost.  Mitford  &  Tyler's  Pleadings  and  Practice,  150  ;  Philips 
V.  Carew,  1  P.  Wms.,  116  (1709)  ;  Shirley  \.  Earl  Ferrers, 
.3  Id.,  11  (1730). 
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§  5539.    If  Defendant  Voluntarily  Answer  Denying  Plaintiff's 
Case 

leave  will  be  given  to  either  party  to  examine  witnesses 
as  to  the  issue.  Brigstocke  v.  Boch,  1  Jurist  (N.  S.),  63 
(1860). 

§  5540.    Neglect  to  Proceed. 

Defendant  cannot  move  to  dismiss  because  of  plaintiff's 
delay,  but  he  may  obtain  an  order  that  if  plaintiff  do  not 
proceed  within  time  named,  the  plaintiff  shall  pay  defend- 
ant his  costs.  Wright  v.  Tatham,  2  Simons,  459  (1828)  ; 
Beavan  v.  Carpenter,  11  Simons,  22  (1842). 

If  there  be  neglect  on  part  of  the  defendant  the  court 
may  order  the  witnesses  to  be  examined.  Coveny  v.  Athill, 
1  Dick.,  355  (1762) ;  Lancaster  v.  Lancaster,  6  Simons,  439 
(1834). 

§  5541.    Proceedings  under  the  Bill. 

The  bill  is  prosecuted  as  usual,  but  it  is  not  set  down  for 
hearing.  If  so  set  down,  it  will  in  England  be  dismissed 
without  prejudice  to  the  plaintiff  using  the  evidence. 
miice  V.  Roupell  (No.  2),  supra. 

An  order  is  made  in  England  for  taking  the  evidence 
before  an  examiner.  In  Pennsylvania  the  rule  is  the 
same.  The  new  Equity  Eules  provide  that  the  office  of  ex- 
aminer shall  exist  "in  proceedings  conducted  under  the 
direction  of  a  statute  by  which  duties  are  imposed  upon  an 
examiner,  as  in  bills  to  perpetuate  testimony.  *  *  *  "  159 
Pa.  St. 

The  defendant  is  entitled  to  examine  witnesses. 

The  witnesses  can  be  cross-examined  as  usual. 

When  all  have  been  examined  the  cause  is  at  an  end. 
The  testimony  is  filed,  and  an  order  is  then  entered  on  mo- 
tion, notice  and  proof  that  the  witness  is  dead  or  too  ill  to 
attend,  or  that  he  cannot  be  compelled  to  attend. 

The  order  is,  that  the  evidence  of  the  witness  hiay  bo 
used  in  any  suit  in  equity  or  trial  at  law  after  his  death, 
or  in  case  he  is  too  infirm  to  attend  or  cannot  be  compelled 
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to  attend.  When  testimony  is  offered  which  has  been  per- 
petuated on  a  bill  against  a  married  woman  as  to  lands,  it 
is  too  late  to  object  that  her  husband  was  not  a  party. 
Couch  V.  Sutton,  1  Grant,  114  (1854). 

§  5542.    Costs. 

If  the  defendant  has  not  examined  any  witnesses  in  chief, 
he  may  obtain  after  the  testimony  has  closed,  on  motion  or 
on  petition  and  as  of  course,  an  order  for  payment  of  his 
costs  by  plaintiff.  Foulds  v.  Midgley,  1  Vesey  &  Beames, 
138  (1812) ;  Daniell's  Chanc.  Prac,  *15'r5.  But  he  is  not  en- 
titled to  this  order  if  he  examines  a  witness  ;  Skrine  v. 
Powell,  15  Simons,  8  (1845)  ;  Vaughan  v.  Fitzgerald,  infra; 
and  by  obtaining  the  order  he  waives  any  objection  that  he 
had  not  sufficient  opportunity  to  cross-examine.  Watkins^ 
V.  Atchison,  10  Hare  Appendix,  xlvi.  (1853). 

The  costs  of  a  bill  to  perpetuate  testimony  were  stricken 
out  of  the  costs  in  the  suit  at  law.  Mc  Williams  v.  Hopkins, 
1  Wharton,  278  (1835). 

§  5643.    The  Evidence  taken  is  Admissible  though,  the  Bill  be 
Dismissed. 

Hall  V.  Hoddesdon,  2  P.  Wms.,  162  (1723) ;  Vaughan 
V.  Fitzgerald,  1  Schoales  &  Lefroy,  316  (1804). 

§  5544.    When  Papers  Belonging  to  Record  Mislaid  or  Lost. 
The  Philadelphia  court  rule  is  as  follows  : 

If  the  papers  in  a  cause  are  mislaid  or  lost  and  cannot  be  found  when 
the  case  is  called  for  trial,  they  may  be  supplied  by  such  copies  (served  on 
the  opposite  party  during  the  progress  of  the  suit)  or  other  duly  authenti- 
cated copies  of  the  pleadings. 

§  5545.    Consent  Not  Sufllcient— Practice. 

Where  a  record  is  alleged  to  be  lost  the  court  will  not 
permit  a  copy  to  be  filed,. by  mere  consent ;  there  must  be 
proof.     Griswold  v.  Griswold,  13  Leg.  Int.,  229  (1856). 

The  usual  practice  is  to  take  a  rule,  supported  by  affi- 
davit, to  show  cause  why  sworn  copies  of  lost  or  mislaid 
papers  should  not  be  substituted  for  the  originals  and  filed. 
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The  affidavit  usually  recites  tiiat  the  copies  have  been  com- 
pared with  the  originals  and  are  true  and  correct  copies.  The 
court  upon  making  the  rule  absolute  will,  on  motion,  make 
an  order  that  the  sworn  copies  be  filed  in  lieu  of  the  or- 
iginals, to  have  the  same  effect  to  all  intents  and  purposes 
as  the  originals  and  as  of  the  date  of  the  filing  of  said 
originals. 

In  cases  of  exigency  the  court  will  order  the  filing  of  the 
sworn  copies  without  a  rule. 

§  5546.    Form  of  Bill  to  Perpetuate  Testimony — Iiost  Beeord. 

In  the  Court  of  Common  Pleas,  No.       ,    op  the  County  of 

(Caption.) 
To  the  Honorable  the  Judges  of  said  Court : 

A.  B. ,  of  the  City  of  ,  brings  this  his  bill  against  C.  D.  and  E.  F., 

also  of  said  city.     And  thereupon  the  plaintiff  complains  : 

1.  That  lie  is  the  lawful  owner  of  the  premises  (short  description  of  the 
property)  in  said  county. 

2.  That  his  title  thereto  is  derived  through  (here  state  proceeding  in 
which  the  record  is  lost,)  as  through  a  certain  proceeding  in  partition  brought 
in  the  Court  to  Term,  No.  ,  in  which  G.  H.  was  the 
plaintiff  and  I.  K.  was  the  defendant.     In  said  suit,  said  court,  on  the 

daj'  of  ,  entered  a  judgment  qiwd  partitio  fiat,  and  on  the 

day  of  a  writ  of  breve  de  partUione  faoienda  was  issued  command- 

ing the  sheriff  of  said  county  to  make  partition  of  said  premises,  according 
to  the  terms  of  said  judgment  in  partition  and  according  to  law.  That 
under  said  writ  the  said  sheriff  summoned  a  jury,  and  such  proceedings 
were  thereupon  had  that  the  said  premises  were  set  ajsart  to  I.  K.  at  the 
valuation  of  dollars.     The  said  I.  K.  thereupon  toot  said  premises 

at  said  valuation  and  paid  for  the  same. 

Of  all  which  due  return  was  made  by  said  sheriff  on  said  writ  of  breve 
de  partitione  facienda.  And  the  said  I.  K.,  being  the  lawful  owner  of 
said  premises,  in  due  form  of  law  conveyed  the  same  to  plaintiff  by  deed 
dated  ,  recorded  in  the  proper  office  at  ,  on  the  day  of 

,  in  Deed  Book  ,  No.  ,  page  ,  etc.    And  since 

that  date  the  plaintiff  has  been  and  is  now  in  lawful  possession  of  said 
premises. 

3.  That  the  said  I.  K.  afterwards,  to  wit,  ,  died  intestate  leaving 
no  widow  and  leaving  his  only  children  and  heirs  at  law,  C.  D.  and  E.  F., 
the  defendants  in  this  bill.  They  are  the  only  persons  who  could  possibly 
dispute  the  plaintiff's  title  to  said  property. 

4.  That  no  suit  has  been  brought  to  contest  the  plaintiff's  title  to  said 
premises. 
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5.  That  the  said  Jweue  departitionefaciendaa,nd  the  return  thereto  have 
been  lost  from  the  records,  and  due  and  diligent  search  therefor  has  been 
made  among  the  records  and  the  same  cannot  be  found  upon  the  record. 

6.  That  the  loss  of  said  writ,  and  the  return  thereto,  work  to  the 
great  prejudice  and  irreparable  injury  of  the  plaintiff. 

Wherefore  the  plaintiff  needs  equitable  relief  and  he  prays  : 

1.  That  an  order  be  made  by  this  court  for  the  examination  of  the 

plaintiff's  witnesses  to  establish  the  contents  of  said  breve  de  partitione 

facienda  and  of  the  return  thereto.     That  said  testimony  be  reduced  to 

writing  and  filed. 

3.  That  your  Honors  shall  further  order  that  the  testimony  thus  taken 

and  filed  stand  in  perpetuam  rei  memoriam. 


(Signature  of  plaintiff's  solicitor.) 


(Affidavit  of  plaintiff. ) 
(Endorsement  as  in  next  form.) 


§  5547.    Form  of  Bill  to  Perpetuate  Testimony  of  a  lost  Ven- 
ditioni Exponas,  and  the  Sherift's  Return  thereto. 

Follow  the  foregoing  form  as  to  the  lost  breve  de  parti- 
tione facienda. 

In  all  cases  recite  the  proceedings  fully  and  show  plain- 
tiff's interest  in  the  lost  writ,  as  that  he  bought  at  the 
sheriff's  sale,  or  that  he  purchased  from  the  sheriff's 
vendee. 


§  5548.    Form  of  Bill  for  Perpetuation  of  Testimony  to  Sho'vr 
that  Plaintifl's  Name  has  been  Forged. 

In  the  Court  of  Common  Pleas,  No.        ,    op  the  County  of 

(Caption.) 

To  the  Honorable  the  Judges  of  the  said  Court  : 

A.  B.,  of  the  City  of  ,  brings  this  his  bill  against  C.  D.,  also  of 

said  city.     And  thereupon  the  plaintiff  complains  : 

1.  That  the  defendant  C.  D.  now  holds  a  certain  paper  in  form  (a  bond 
or  a  promissory  note  as  case  may  be),  which  paper  professes  to  have  been 
signed  (or  endorsed)  by  plaintiff.     Said  paper  is  dated  ,  and  professes 

to  be  (an  obligation  to  pay  to  defendant  or  a  promise  to  pay  to  defendant 
as  case  may  be  the  sum  of  dollars  in  thirty  days  from  date,  or  as  the 

fact  is. 

If  a  copy  can  be  attached  to  the  bill,  add  :  ■ '  A  true  copy  of  said  paper  is 
hereto  attached  as  part  hereof,  marked  '  Exhibit  A.'  "  If  you  do  not  attach 
a  copy  describe  the  paper  as  fully  as  possible.     It  would  be  wise  to  ask  of 
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defendant  the  privilege  of  making  a  copy.  If  he  refuse,  an  averment  can 
be  made  to  that  effect.  But  you  are  not  bound  to  attach  a  copy  if  you  aver 
that  the  paper  is  in  posse.ssession  of  defendant.) 

3.  The  signature  attached  to  said  (note  or  bond,  or  the  endorsement  on 
said  note)  is  not  the  signature  of  the  plaintifif  but  is  a  forgery. 

3.  The  defendant  has  not  brought  suit  against  plaintiff  on  said  (note 
or  endorsement  or  bond),  but  holds  the  same  to  the  great  prejudice  and 
irreparable  injury  of  the  plaintiff. 

4.  The  plaintiff  has  witnesses  who  are  familiar  with  and  can  prove  his 
handwriting  and  who  can  establish  that  his  alleged  signature  on  (said  en- 
dorsement or  note  or  bond)  is  a  forgery.  But  by  reason  of  the  omission  of 
said  defendant  to  bring  suit  on  (said  note  or  bond)  the  plaintiff  may  lose- 
the  benefit  of  the  testimony  of  his  witnesses  by  their  death  or  absence. 

(If  any  witness  be  old  or  infirm  or  sick,  or  about  to  leave,  state  the 
facts.) 

Wherefore  the  plaintiff  needs  equitable  relief  and  he  praj'R  : 

1.  That  an  order  be  made  for  the  examination  of  the  plaintiff's  witnesses 
to  establish  said  forgery.  That  their  testimony  be  reduced  to  writing  and 
be  filed  in  perpetua7n  rei  memoriam. 

2.  That  an  order  be  then  made  that  the  said  plaintiff  may  read  the  said 
depositions  in  any  action  which  may  be  brought  on  the  said  forged  (endorse- 
ment, note  or  bond.) 

(Signature  of  plaintiff's  solicitor.) 

(Affidavit  of  plaintiff.) 


(Endorsement  on  Bill.) 

No.         ,  Term  18     . 

In  the  Couet  of  Common  Pleas,  No.        ,    of  County 

In  Equity. 
A.  B. 

V. 

C.  D. 

Bill  in  Equity  to  Perpetuate  Testimony. 

To  the  within-named  Defendant: 

You  are  hereby  notified  and  required  to  cause  an  appearance  to  be 
entered  for  you  in  the  within-named  court  and  file  your  answer  to  the  with- 
in bill  of  complaint  within  fifteen  days  after  the  service  hereof  on  you,  and 
to  observe  what  the  said  court  shall  direct.  You  are  also  notified  that  if 
you  fail  to  enter  your  appearance  and  file  your  answer  within  fifteen  days, 
you  will  be  liable  to  have  the  bill  taken  pro  confesso,  and  a  decree  made 
against  you  in  your  absence. 
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Witness  my  hand    at    Philadelphia,   this  day  of  ,  one 

thousand  eight  hundred  and  ninety 

(Signature  of  counsel,) 

Solicitor  pro  Plaintiff. 

(Note.— Where  practicable  it  would  be  better  to  file  a  bill  praying  for 
a  delivery  of  the  forged  paper,  for  an  injunction,  discovery,  etc.) 

§  5549.    rorm  of  Bill  for  Perpetuating  Testimony  as  to  Loca- 
tion of  Real  Estate. 

In  the  Couet  of  Common  Pleas,  No.        ,    of  County 

In  Equity. 
A.  B.,  Plaintiff, 

V. 

C.  D.  and  E.  F. ,  Defendants. 

To  the  Honorable  the  Judges  of  said  Court : 

A.  B.,  of  the  (City  of  ),  brings  this  his  bill  of  complaint  against 

the  said  C.  D.  and  E.  F.,  and  thereupon  he  complains  and  says  : 

1.  That  the  plaintiff  is  the  owner  and  is  seized  in  fee  of  certain  real 
estate  (here  describe  it  briefly). 

2.  That  the  plaintiff  derived  title  to  said  premises  from  by  deed 
dated               ,  recorded  (date),  in  the  proper  office  at  (place),  in  Deed  Book 

,  No.  ,     page  ,  etc. 

3.  That  plaintiff  and  his  ancestors  in  the  title  and  through  whom     e 
claims  have  been  in  possession  of  said  premises  for  upwards  of 
years. 

4.  That  in  one  of  the  deeds  through  which  plaintiff  claims  title  as  afore- 
said said  premises  are  described  erroneously  (liere  state  the  error;  for  ex- 
ample, as  being  120  feet  east  of  K.  Street,  and  as  being  50  feet  in  width, 
whereas  in  fact  they  are,  as  appears  by  a  recent  survey  thereof,  110  feet  east 
of  said  K.  Street  and  52  feet  in  width). 

5.  That  the  defendants  are  the  only  persons  who  could  avail  themselves 
of  the  said  misdescriptions.  But  they  decline  to  take  any  steps  to  bring 
the  questions  of  title,  of  boundaries  and  of  size  to  a  legal  determination. 

6.  There  are  many  persons  now  living  and  who  are  advanced  in  years 
who  can  prove  that  the  premises  occupied  by  the  plaintiff  are  the  same 
premises  mentioned  and  described  in  all  the  deeds  and  muniments  of  title 
in  the  possession  of  plaintiff  as  on  the  side  of  Street  (120  feet 
east  of  K.  Street,  and  as  being  50  feet  in  width,  whei-eas  thej'  are  in  fact 
110  feet  east  of  said  K.  Street,  and  52  feet  in  width).  All  of  which  actings, 
pretences  and  refusals  are  contrary  to  equity  and  good  conscience,  and  to 
the  great  prejudice  and  irreparable  damage  of  plaintiff. 

In  consideration  whereof  the  plaintiff  needs  equitable  relief  and  he 
prays  : 
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(a)  That  an  order  be  made  for  the  examination  of  the  plaintiff's  wit- 
■nesses  to  establish  the  plaintiflE's  title  and  the  boundaries  and  size  of  said 
premises. 

(6)  That  their  testimony  be  reduced  to  writing  and  be  filed  inperpetuam 
rei  memoriam. 

(c)  That  the  plaintiff  and  those  claiming  under  him  may  be  at  liberty 
on  all  future  occasions  to  read  and  make  use  of  the  same  as  he  shall  deem 
proper. 


'Solicitor  pro  Plaintiff. 


(AfiQdavit  of  plaintiff.) 
(Endorsement  as  in  preceding  form.) 


CHAPTEE    XIII. 
DOWER. 

§  5550.    Definition. 

The  word  is  derived  from  the  French  doner,  to  endow. 

It  is  defined  to  be  "  the  provision  which  the  law  makes 
for  a  widow  out  of  the  lands  or  tenements  of  her  husband 
for  her  support  and  the  nurture  of  her  children." 

The  English  and  the  Pensylvania  Statutes  are  cited  at. 
length,  Brews.  Prac,  §§  993,  995,  998,  999,  1002  to  1019. 

The  different  kinds  of  dower  need  not  be  here  noticed. 
Since  the  passage  of  the  Dower  Act,  3  and  4  Will.  IV.,  c. 
105,  all  species  of  dower  except  by  custom  and  by  the  com- 
mon law  have  ceased  to  exist. 

Dower  at  common  law  is  "an  estate  for  life  to  be 
assigned  to  the  widow  in  severalty  in  one-third  part  of  the 
lands  and  tenements  in  which  her  husband  was  seized 
during  coverture  of  an  estate  of  inheritance  that  might 
have  descended  to  the  issue  of  the  widow."    Litt.,  §§  36,  53. 

The  nature  of  statutory  dower  in  Pennsylvania  is  ex- 
plained. Brews.  Prac,  §  1024. 

Of  what  the  widow  is  dowable.  Her  portion  of  the 
realty  and  personalty.  Id.,  §§  1002,  1003,  1021,  1022,  1033, 
1034,  1035,  1036,  1037,  1038,  1039. 

Dower  is  an  estate  in  the  land.  See  Id.,  §  1025  ;  and  also- 
Diefenderfer  v.  Eshleman,  113  Pa.  St.,  305  (1886)  ;  Hagen- 
man  v.  Esterly,  1  Dist.  Eep.,  704  (1892). 

Dower  is  not  a  rent-charge.     Brews.  Prac. ,  §  1032. 

The  ividow  is  a  purchaser.     Id. ,  §  1026. 

Her  interest  can  he  seized  for  her  debt.     Id.,  §  1027. 
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As  to  bar— waiver.  Id.,  §§  lOM  to  1051, 1054, 1055,  105^ 
to  1074. 

The  husband  can  give  his  personal  property  even  on  his 
death-bed.  Perry  v.  Perry,  3  C.  P.,  163  (1886)  ;  Schwartz' 
Estate,  42  Leg.  Int.,  16  (1885). 

§  5551.    Bar  of  Dower  in  England  by  Act  of  Husband  Alone. 

Judge  Sharsvs^ood  in  his  note  to  Blackstone  (Vol.  I., 
Book  II.,  p.  138),  quoting  the  authority,  says  : 

Besides  the  method  of  jointures,  the  ingenuity  of  modern  times  devised" 
other  modes  of  preventing  the  vrife  from  acquiring  a  title  to  dower.  One 
of  tliese  has  been  most  extensively  employed,  and  is  still  applicable  to  the 
case  of  widows  who  were  married  on  or  before  the  1st  day  of  January, 
1834  (.the  date  fixed  by  the  statute  3  &  4  W.  IV.,  c.  105).  Under  the  old 
law,  if  an  estate  were  conveyed  simply  to  a  man  in  fee-simple  or  in  fee- 
tail,  the  title  of  his  widow  to  dower,  in  the  absence  of  any  bar  by  way  of 
jointure,  immediately  attached,  and  he  could  not  again  sell  the  estate  dis- 
charged of  this  claim  without  the  concurrence  of  the  wife  in  a  fine  or 
recovery,  or,  since  the  statute  abolishing  these  modes  of  assurance,  in 
a  statutory  deed  of  disposition  or  release.  To  avoid  this  inconvenience,  it 
became  usual,  in  the  conveyance  of  estates,  to  limit  the  lands  to  the  pur- 
chaser for  his  natural  life,  with  the  remainder  to  a  trustee  in  trust  for 
him  during  his  life,  in  case  of  his  life  estate  becojning  forfeited  or  de- 
termined by  any  means  during  his  lifetime,  with  remainder  to  the  purchaser 
in  fee.  It  followed,  from  the  construction  put  upon  these  limitations  by 
the  courts  of  law,  that  the  husband  during  his  lifetime  never  had  an  estate 
of  inheritance  in  possession  in  the  lands,  and  consequentlj^  the  wife's 
title  to  dower  never  attached.  Through  the  medium  of  the  statute  of  uses,, 
the  purchaser  was  also  clothed  with  a  power  of  appointment,  by  which 
he  could  at  once  dispose  of  the  fee-simple  in  any  manner  he  pleased,  and 
which  efi'ectually  defeated  the  wife's  claim.  This  plan,  known  among 
conveyancers  as  the  limitation  to  uses  to  bar  dower,  is  still  used  when- 
ever it  is  necessary  to  convey  lands  to  a  married  man  whose  marriage 
took  place  on  or  before  tlie  1st  of  January  1834. 

But,  with  regard  to  purchasers  married  since  that  day,  this  device, 
although  sometimes  employed  for  the  purpose  of  obviating  future  ques- 
tions as  to  the  date  of  tlie  marriage,  is  no  longer  necessary.  For  now  a 
husband  whether  he  become  entitled  to  an  estate  by  actual  conveyance 
or  by  inheritance  or  devise,  may  absoluteh'  dispose  of  it  either  in  his 
Hfetime  or  by  his  will,  or  may  charge  or  encumber  it  as  he  pleases,  to 
the  exclusion  of  his  wife's  title  to  dower.  He  may.  either  at  the  time 
of  taking  a  conveyance  to  himself  of  the  estate,  or  at  any  time  there- 
after and  either  by  deed  or  by  his  will,  declare  that  his  wife  shall  not 
be  entitled  to  dower  out  of  his  estates  ;  or  he  may  declare  that  she  shall 
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be  entitled  to  it  out  of  some  portion  only  of  the  property.  The  widov^'s 
right  to  dower  may  also,  by  the  husband's  will,  be  made  subject  to  any 
condition,  restriction  or  direction  which  he  chooses  to  impose  ;  and  her 
right  will  be  defeated  by  a  devise  to  her  of  lands,  or  of  any  estate  or 
interest  therein,  out  of  which  she  would  otherwise  be  dowable,  unless  a 
contrary  intention  shall  be  declared  by  the  will. 


§  5552.    Other  Bars. 

Sale  under  husband's  mortgage  bars  dower.  Banks' 
Appeal,  96  Pa.  St.,  298  (1880)  ;  Aull  v.  Bounell,  11  W.  N., 
SYe  ;  2  Penny.,  324  (1882). 

Where  the  mortgage  recites  the  dower  interest  and  that 
it  is  taken  subject  to  such  charge,  the  dower  is  not  dis- 
charged by  sale.     Close's  Appeal,  12>  Ail.  ^e^.,  824(1888). 

Judicial  sale  of  heir's  land  discharges  arrears  due  widow 
at  sale.     Alleman's  Appeal,  15  W.  N.,  213  (1884). 

Only  sums  due  at  date  of  judicial  sale  are  discharged  ; 
accruing  interest  not  due  at  the  time  of  the  sale  is  not  dis- 
charged. Luther  v.  Wagner,  107  Pa.  St.,  343  (1884); 
Tospon  V.  Sipe,  116  Pa.  St.,  588  (1887). 

Dower  remains  on  land  sold  in  partition.  Karstein  v. 
Bauer,  4  Penny.,  366  (1884)  ;  Diefenderfer  v.  Eshleman, 
113  Pa.  St.,  305  (1886). 

Dower  is  not  barred  by  assignment  for  benefit  of 
creditors,  and  sale.  Alleman's  Appeal,  15  W.  N.,  213 
(1884). 

Nor  by  a  bankrupt's  assignment.  Lazear  v.  Porter,  87 
Pa.  St.,  513  (1878)  ;  Porter  v.  Lazear,  14  W.  N.,  261 
(1883) ;  Kelso's  Appeal,  102  Pa.  St.,  7  ;  12  W.  N.,  475 
(1882) ;  Oannon  v.  Widman,  3  Dist.  Eep.,  835  (1894). 

But  dower  is  barred  by  mortgage  sale.  Bryar's 
Appeal,  111  Pa.  St.,  81  (1885).  See  Fellows  v.  Loomis,  156 
Pa.  St.,  74  (1893). 

Agreement  of  separation  and  to  relinquish  all  rights  for 
value,  followed  by  separation,  actual,  immediate  and  con- 
tinuous, bars  dower.  SpeideVs  Appeal,  107  Pa.  St.,  18 
(1884). 

Such  agreement  must  be  under  seal  and  separately  ac- 
knowledged.    Walsh  V.  Kelhj,  34  Pa.  St.,  84  (1859). 
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Desertion  is  no  bar.  Nye's  Appeal,  24  W.  N.,  121  (1889) ;. 
Holbrookes  Estate,  20  W.  N.,  79  (1S87). 

Eefusal  to  travel  with  the  husband,  and  adultery,  are 
no  bar.     Heslop  v.  Heslop,  82  Pa.  St.,  537  (187G). 

A  release  of  part  of  the  land  does  not  discharge  the 
balance.     Jozies'  Appeal,    1-i  W.  N.,  313  (1884). 

Wilful  desertion  and  adultery  are  a  bar.  Beilstein's 
Estate,  37  P-  L.  J.  (O.  S.),  255  (1890) ;  Eeel  v.  Elder,  62 
Pa.  St.,  308  (18G9). 

Thirty  years'  absence  and  a  second  marriage  after  a 
divorce  which  might  have  been  avoided  are  a  bar.  Richard- 
son's Estate,  132  Pa.  St.,  292  (1890). 

Adultery  whch  has  been  condoned  is  no  bar.  Drinh- 
house  Estate,  29  W.  N.,  35  (1891),  affirmed  in  31  W.  N., 
38  (1802). 

Acquiescence  in  a  sale  under  the  husband's  will  and 
claiming  proceeds  will  bar  dower  as  against  the  land  but 
not  against  the  fund.  Cunningham's  Estate,  38  P.  L.  J. 
(0.  S.),  129  (1890). 

A  cotemporaneous  agreement  that  an  assignment  shall 
not  include  dower  prevents  a  bar.  Wanner  v.  Landis,  26 
W.  N.,  529  (1890). 

An  agreement  which  provides  that  trustees  shall  buy 
lands  for  the  tise  of  the  cestuis  que  trust,  and  shall  hold 
and  sell  the  same  as  soon  as  practicable  for  the  use  of  the 
cestuis  que  trust,  works  a  conversion  of  the  land  purchased, 
and  the  vendee  of  the  trustees  takes  the  land  free  from 
any  dower  of  the  wives  of  the  cestuis  que  trust.  Hunter  v. 
Anderson,  152  Pa.  St.,  386  (1893). 

Where  real  estate  is  conveyed  by  a  committee  of  a 
lunatic  under  order  of  court,  the  wife  of  such  lunatic  may 
release  her  dower  in  such  real  estate  in  the  same  manner 
as  if  she  were  a  widow.  Act  of  March  28,  1879,  §  1  (P.  L., 
14).  Such  release  must  be  executed  prior  to  a  decree  that 
the  lunatic  has  been  restored  to  his  reason. 

Bequest  or  devise  is  in  lieu  of  dower.  Brews.  Prac, 
Vol.  I.,  §  1004. 

Widow's  share  if  she  do  not  take  under  the  will.  Id., 
§§  1005,  1006. 
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As  to  the  widow^s election.  Brews.  Prac,  Vol.  I.,  §§  1074 
to  1083,  1086  to  1090. 

She  may  be  cited  to  elect.     Id.,  §  1008. 

Proceedings  by  action  at  law  are  stated,  Id.,  §§  1097  to 
1112. 

She  must  sue  in  the  county  where  the  land  lies.  Rod- 
ney V.  Washington,  16  W.  N.,  226  (1885). 

Where  her  interest  is  secured  by  recognizance,  she  may 
bring  set.  fa.  sur  the  recognizance,  or  may  distrain  or  com- 
mence an  action  of  assumpsit.  The  remedies  are  cumu- 
lative.    Evans  v.  Ross,  107  Pa.  St.,  231  (1884). 

A  court  of  equity  may  award  an  annual  sum  in  lieu  of 
dower,  and  the  widow  may  distrain  where  a  court  of  equity 
makes  such  charge.  Borland  v.  Murphy,  4  W.  N.,  472 
(1877). 

The  amount  of  rent  due  by  the  tenant  of  the  premises 
charged,  to  his  landlord,  does  not  interfere  with  the  right  of 
the  widow  to  distrain  for  the  entire  sum  due  her.  Murphy 
\.  Bo7iand,  92  Pa.  St.,  86  (1879). 

The  dowress  can  distrain  whether  claiming  under  legal 
proceedings  or  by  agreement.  Baker  v.  Liebert,  23  W.  N., 
466  (1889). 

If  the  purchaser  retain  money  to  pay  the  dowry  he  is 
liable  to  the  widow  in  assumpsit.  Everard  v.  Hess,  4 
Kulp,  242  (1886). 

The  widow  can  sue  a  borough  taking  the  entire  land 
charged  with  dower  for  a  street  without  notice  to  her. 
Borough  v.  Welsh,  117  Pa.  St.,  174  (1887). 

§  5553.    The  Orphans'  Court  Remedy. 

Whilst  the  action  at  law  lies  against  one  holding  the 
land  adversely  and  against  one  not  amenable  to  Orphans' 
Court  process,  yet  it  is  clear  that  if  a  decedent  has  died  in 
possession  the  legal  action  of  dower  will  not  lie  and  the 
jurisdiction  is  exclusively  in  the  Orphans'  Court.  See  cases 
cited  :  Brews.  Prac,  Vol.  III.,  §  3881.  The  other  proceedings 
in  the  Orphans'  Court  are  noticed.  Id.,  §§  3882,  3883,  4188, 
4067  ;   Id.,  Vol.  IV.,  §§4739,  4879. 
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Hoiv  dou-er  to  be  secured  on  partition.  Brews.  Prac, 
Vol.  I.,  §  1009. 

If  the  land  consist  of  several  parcels.     Id.,  §  1011. 

Bower  of  the  widow  of  an  intestate  co-tena7it.  Id., 
§  1013. 

Doiver  does  not  merge.  Id.,  §  1031.  Danhouse's  Estate, 
130  Pa.  St.,  256  (1889). 

Possession  of  the  husband  not  requisite.  Brews. 
Prac,  §  1033.  Lynch  v.  Lynch,  132  Pa.  St.,  422 
(1890). 

Partial  intestacy.     Brews.  Prac,  §  103Y. 

Court  can  decree  determination  of  a  trust  created  to 
pay  dower.     Id.,  Vol.  III.,  §  3882. 

As  to  payment  and  discharge  of  dower.  Id.,  §4188; 
Id.,  Vol.  IV.,  §4739. 

Proceedings  in  certain  cases  to  satisfy  dower.  Id., 
Vol.  III.,  §  466Y. 

When  dower  remains  charged  after  sale.  Id.,  Vol.  IV., 
§  4739. 


§  5554.    The  Bemedy  in  Equity. 

The  Act  of  March  17,  1845,  §  3  (P.  L.,  160),  conferred 
on  the  Court  of  Common  Pleas  of  Philadelphia  County 
"all  the  power  and  jurisdiction  of  a  court  of  equity  in 
all  cases  of  dower  and  partition  "  within  that  county.  The 
Act  of  July  7,  1885,  §  1  (P.  L.,  257),  extended  this  juris- 
diction to  "the  several  courts  of  common  pleas  of  this 
Commonwealth  *  *  *  in  all  cases  *  *  *  within  their  re- 
spective counties." 

The  Act  of  February  20,  1854,  §  1  (P.  L.,  89), 
conferred  jurisdiction  at  law  and  in  equity  for  partition 
and  recovery  of  dower  "although  the  lands  *  *  *  may 
lie  in  one  or  more  counties,  the  county  where  the 
decedent  *  *  *  had  his  domicil  or  where  the  homestead  or 
larger  part  of  the  estate  in  value  shall  be  situated  "  being 
the  seat  of  the  jurisdiction  and  service  to  be  made  by  any 
sheriff  where  any  defendant  may  be  found. 
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§  5655.    No  Action  of  Dower  to  Abate  by  Death. 

The  Act  of  March  14, 1865,  §  1  (P.  L.,  345),  provides  : 

No  action  of  dower,  unde  nihil  habet,  hereafter  brought  or  now  pend- 
ing and  undetermined  in  the  courts  of  this  Commonwealth,  shall  abate  by- 
reason  of  the  death  of  the  plaintiff  therein  ;  but  the  same  may  be  prose- 
cuted by  the  executors  or  administrators  of  said  plaintiff,  who  shall  be  sub- 
stituted as  plaintiffs  therein  on  the  record  on  suggestion  of  the  death  of  the 
plaintiff,  to  recover  the  annual  value  of  the  said  plaintiff's  estate  in  dower, 
or  the  rents,  issues  and  profits  thereof  from  the  time  of  the  decease  of  the 
husband,  until  tlie  date  of  the  death  of  the  original  plaintiff  in  such 
action. 

g  5556.    Widow  who  Elects  to  Take  Dower    in    Lieu   of  Tak- 
ing Under  Her  Husband's  Will. 

The  Act  of  April  20,  1869,  §  1  (P.  L.,  77),  provides  : 

In  case  any  person  has  died,  or  shall  hereafter  die,  leaving  a  widow, 
and  last  will  and  testament,  and  sach  widow  shall  elect  not  to  take  under 
the  will,  in  lieu  of  dower,  at  the  common  law,  as  heretofore,  she  shall  be 
entitled  to  such  interest  in  the  real  estate  of  her  deceased  husband  as  the 
widows  of  decedents  dying  intestate  are  entitled  to  under  the  existing  laws 
of  this  Commonwealth. 

It  may  be  stated  as  a  general  principle  that  courts  of 
equity  now  entertain  a  general  concurrent  jurisdiction  with 
courts  of  law  in  the  assignment  of  dower  in  all  cases. 
Story's  Equity  Juris.,  Vol.  I.,  §  624. 


§  5557.    It  has  been  Stated  that   an   Alien  Is  not  Entitled  to 
Dower. 

In  Beese  v.  Waters,  4  W.  &  S.,  145  (1842),  it  was  held 
that  an  alien  could  acquire  no  title  in  his  wife's  estate  as 
tenant  by  the  curtesy  initiate.  Achsa  Snodgrass  was  seized 
in  fee  of  the  land  in  dispute.  She  married  Waters,  an  alien. 
Eeese  obtained  a  judgment  against  Waters  and  levied  upon 
the  wife's  land.  Under  an  inquisition  it  was  extended.  A 
Uberari  was  issued  and  returned  "possession  delivered  to 
plaintiff."  Eeese  then  brought  ejectment  against  Waters 
and  Achsa  his  wife.     The  court  below  entered  judgment 
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for  the  defendants  and  the  Supreme  Court  affirmed.     They 
said  : 

Had  the  husband  *  *  *  been  an  American  citizen  he  would  have  been 
tenant  by  the  curtesy  initiate  by  force  of  the  marriage  alone,  and  seized  of 
a  freehold  in  his  own  right.  The  cause,  then,  is  without  difficulty  so  far 
as  it  depends  on  the  common  law,  which  forbids  an  alien  to  take  by  pur- 
chase for  the  benefit  of  any  one  but  the  Crown  or  the  Commonwealth,  or  to 
take  at  all,  where  the  estate  would  devolve  on  him  by  operation  of  law. 
It  has  been  expressly  decided  that  an  alien  cannot  be  tenant  by  the  curtesy  ; 
and  the  disability  which  prevents  him  from  being  seized  in  his  own  right 
would  equally  prevent  him  from  being  seized,  in  right  of  his  wife,  of 
her  freehold,  whether  of  inheritance  or  not  of  inheritance.  Is  this  disability 
removed  by  our  Act  of  1818,  which  allows  aliens  to  purchase  subject  to  a 
limitation  as  to  quantity  ?  It  cannot  be  doubted  that  the  Legislature  con- 
templated a  purchase  in  the  ordinary  sense  of  the  word.  *  *  *  We  are 
therefore  of  opinion  that  the  husband,  in  this  case,  had  nothing  in  the  land 
which  could  be  taken  in  execution.  Whether  an  alien  might  not  be 
joined  with  his  wife  in  an  action  for  an  injury  to  her  freehold,  we  are  not 
prepared  to  say. 

Shanks  t.  Dupont,  3  Peters,  242  (1830),  is  cited  in  sup- 
port of  the  statement  that  an  aUen  cannot  claim  dower. 
But  it  does  not  directly  rule  that  point.  An  action  of  par- 
tition was  brought  for  land  in  South  Carolina,  of  which 
one  Scott  was  seized.  He  died  intestate,  leaving  two 
daughters,  one  of  whom  married  a  British  officer  named 
Shanks.  The  children  of  Ann  Shanks  claimed  a  share. 
They  were  excluded  on  the  ground  of  their  alienage.  They 
appealed  and  contended  that  their  mother,  Ann  Shanks, 
was  a  British  subject  and  that  her  title  was  protected  by 
the  treaty  of  1794.  The  other  side  argued  that  the  decree 
should  be  affirmed  because  Mrs.  Shanks  was  an  American 
citizen  and  that  the  treaty  which  protected  the  titles  of 
British  subjects  did  not  apply.  The  Supreme  Court  re- 
versed the  judgment.  No  point  as  to  dower  arose.  But 
Mr.  Justice  Story,  in  delivering  the  opinion  of  the  court, 
said  : 

The  general  doctrine  is  that  no  person  can,  by  any  act  of  their  own, 
without  the  consent  of  the  Government,  put  off  their  allegiance  and  be- 
come aliens.  If  it  were  otherwise,  then  a  femme  alien  would  by  her  mar- 
riaf'e  become  ipso  facto  a  citizen  and  would  be  dowable  of  the  estate  of  her 
husband,  which  is  clearly  contrary  to  law. 
23 
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A  woman  alien  shall  not  be  endowed.  1  Comyn's  Digest, 
*544. 

If  the  wife  of  a  subject  be  an  alien,  she  shall  not  be  er- 
dowed.     3  Id.,  *508. 

An  alien  cannot  purchase  or  inherit  any  lands.  1 
Bacon's  Ab.,  201. 

If  a  woman  alien  marry  a  subject,  she  shall  not  be  en- 
dowed, because  by  the  policy  of  the  laws  all  aliens  are  dis- 
abled from  acquiring  any  freehold  amongst  us.     1  Id.,  liOB 
8  Id.,  192. 

An  alien  wife  is  not  dowable  except  by  law  of  the  Crown 
Coke  on  Litt.,  Chap.  V.,  §  36  [31&]  (First  American  Edition), 

In  Sutliff  V.  Forgey,  1  Cowen,  New  York,  89  (1823),  it 
was  held,  That  an  alien  wife  had  no  right,  at  common  law 
to  dower,  but  that  the  New  York  Statute  of   March  2(3 
1802,  conferred  such  right. 

In  Sistare  v.  Sistare,  2  Eoot  (Conn.),  468  (1796),  the 
widow  of  a  naturalized  foreigner,  who  had  remained  away 
from  him  in  a  foreign  country,  against  his  consent,  was 
held  not  to  be  entitled  to  dower  in  his  estate. 

In  Kelly  r.  Harrison,  2  Johns.  Cases  (N.  Y.),  29  (1800), 
a  native  of  Ireland  came  to  New  York  in  1760,  where  he 
resided  until  his  death  in  1798.  He  left  a  wife  in  Ireland, 
having  been  married  in  1750.  The  wife  continued  to  reside 
in  Ireland  as  a  subject  of  Great  Britain.  It  was  held,  That 
the  wife,  being  an  alien,  could  not  recover  dower  except  for 
lands  of  which  the  husband  was  seized  before  July  4, 
1776. 

An  alien  widow  of  a  natural-born  citizen  cannot  be  en- 
dowed, unless,  before  his  death,  she  took  steps  to  be  natu- 
ralized, in  accordance  with  the  New  York  Statute.  Mick 
V.  Mick,  10  Wend.,  379  (1833). 

The  alien  widow  of  a  man  who  himself  was  an  alien, 
and  held  land  under  an  act  enabling  aliens  to  hold  real 
estate,  cannot  claim  dower.  Connolly  v.  Smith,  21  Wend. 
(N.  Y.),  59  (1839). 

The  authorities  appear  to  decide  that  at  common  law  an 
alien  is  not  entitled  to  dower,  and  that  she  who  claims  it 
.must  show  a  statute  in  her  favor. 
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g  5558.    Application  of  Equity  jTirisdiction  in  Dower,  etc. 

1.  TT'^ere  the  dowress  has  died  her  personal  repre- 
sentatives can  file  a  bill  for  an  account  of  rents  and 
profits,  although  dower  was  not  assigned  in  her  lifetime 
and  although  she  did  not  sue.  Paul  v.  Paul.  36  Pa.  St., 
2T0  (1860). 

It  has  been  already  noted  that  if  the  widow  bring  suit 
at  law  and  die  before  judgment,  her  personal  representa- 
tives can  be  substituted  under  the  Act  of  March  14,  1865, 
§  1  (P.  L.,  345). 

2.  Limitation  of  equity  jurisdiction  in  Common  Pleas 
Courts.  Under  the  Act  of  April  20,  1869,  §  2  (P.  L.,  77), 
conferring  jurisdiction  on  the  Orphans'  Court  (of  partition 
at  the  instance  of  widow  and  others),  a  court  of  equity- 
has  no  jurisdiction  save  to  decree  an  account  of  rents  and 
profits  until  partition.  McNicMe  v.  Henry,  8  Phila.,  87 
(1871)  ;  Bobbins  v.  Green,  1  W.  N.,  143  (1875) ;  Collins  v. 
Dougherty,  2  Luz.  Legal  Peg.,  194  (1873). 

As  the  widow  must  sue  at  common  law  where  the  hus- 
band did  not  die  seized,  or  when  the  land  is  held  adversely, 
and  as  she  may  bring  partition  under  the  last-cited  act,  it 
would  seem  that  the  remedy  by  bill  in  equity  is  confined 
principally  to  the  two  general  heads  above  stated. 

3.  When  jurisdiction  of  Orphans'  Court  is  exclusive. 
Where  the  husband  dies  seized  and  the  widow  takes  under 
his  will,  her  remedy  is  exclusively  in  the  Orphans'  Court. 
See  cases  cited  Brews.  Prac,  Vol.  III.,  §  3881. 

Prior  to  the  Act  of  1869  where  she  elected  not  to  take 
-under  her  husband's  will,  she  was  obliged  to  sue  in  the 
Common  Pleas.  Shaffer  v.  Shaffer,  50  Pa.  St.,  394  (1865). 
Since  that  act  her  remedy  is  in  the  Orphans'  Court.  Mc- 
NicMe V.  Henry,  8  Phila.,  89  (1871) ;  Bobbins  v.  Green,  1 
W.  N.,  143  (1875). 

4.  Widow  of  tenant  in  common.  The  widow  of  a  ten- 
ant in  common  must  sue  the  co-tenant  by  action  of  dower. 
Evans  v.  Evans,  1  Phila.,  113  (1847). 

5.  Equity  can  charge  annual  sum.  The  Common  Pleas 
in  Equity  can  charge  an   annual  sum  on  particular  real 
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estate  of  the  husband.     Borland  v.  Murphy,  4  W.  N.,  iVS' 
(1877) ;  Gannon  v.  Widman,  3  Dist.  Eep.,  835  (1894). 

6.  She  can  sue  in  equity  where  there  is  breach  of 
agreement.  Where  dower  has  been  released,  so  long  as  an 
annual  payment  was  made,  the  widow  can  sue  in  equity 
upon  default  of  payment,  and  dower  can  be  assigned.  The 
statute  of  limitations  is  no  bar  to  such  a  bill.  Merrill's 
Appeal,  16  W.  N.,  491  (1885). 

Y.  When  legacy  in  lieu  of  dower  does  not  abate. 
Where  there  is  a  deficiency  of  assets,  a  legacy  to  a  widow 
in  lieu  of  dower  does  not  abate.  Young's  Estate,  32  P.  L. 
J.  (0.  S.),  403  (1885). 

8.  Lien  creditor  of  widow.  After  sale  in  partition,  a 
lien  creditor  of  a  widow  cannot  claim  payment  out  of  the 
fund.  The  fund  will  be  invested,  the  interest  will  be 
ordered  to  be  paid  to  the  proper  parties  during  life  of 
widow,  and  on  her  death  to  be  distributed.  Dekin  v. 
Clark,  3  0.  P.,  106  (1886). 

9.  Widow  of  tenant  of  base  fee.  Widow  of  tenant  of 
a  base  fee  is  entitled  to  dower.  Lovettv.  Lovett,  10  Phila., 
537  (1873). 

10.  Unopened  mines — Life  estate.  But  there  is  no 
dower  in  an  unopened  mine.  Buckley  v.  Collins,  8  Luz. 
Legal  Reg.,  77  (1879).  Nor  in  a  life  estate  with  remainder 
over.  Jones  v.  Bland,  112  Pa.  St.,  176  (1885)  ;  116  Pa. 
St.,  190  (1887). 

11.  Vested  remainder.  Widow  of  one  holding  a  vested 
remainder  is  entitled  to  dower.  Bloodgood's  Estate,  8  C. 
C,  546  (1890)  ;  Lynch  v.  Lynch,  132  Pa.  St.,  422  (1890) ; 
Wilson  V.  Ott,  34  W.  N.,  159  ;  160  Pa.  St.  433  (1894). 

§  5559.    Extent  of  the  Dowry— Pleadings— Defenses. 

The  widow  is  not  entitled  to  anything  but  the  value  of 
the  land.  She  cannot  claim  for  improvements  of  purchaser 
or  of  devisee.  Winder  v.  Little,  1  Yeates,  152  (1792)  ; 
Thompson  v.  Morrow,  5  S.  &  R.,  289  (1819)  ;  Shirtz  v. 
j'Shirtz,  5  Watts,  255  (1836) ;  Janney's  Estate,  2  Dist.  Eep., 
■:  'IS  (1893). 

olie  can  recover  from  date  of  her  husband's  death  with- 
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out  respect  to  the  time  defendant  has  occupied.  Seaton  v. 
Jamison,  7  Watts,  533  (1838). 

The  defendant  cannot  set  up  an  outstanding  title  under 
which  no  claim  has  been  made.  Evans  v.  Evans,  29  Pa. 
St.,  277  (1857). 

Nor  can  he  say  that  he  is  a  bona  fide  purchaser  from 
the  husband  without  notice.  Reel  v.  Elder,  62  Pa.  St., 
308  (1869). 

Nor  that  a  part  of  the  purchase-money  which  had 
been  kept  back  to  indemnify  against  dower  had  been  at- 
tached by  creditors  of  the  husband.  Warner  v.  Macknett, 
3  Phila.,  325  (1869). 

Where  the  husband  did  not  die  seized,  damages  and 
costs  are  not  recoverable.  Sharp  y.  Pettit,  4  Dall.,  212 
(1800)  ;  Benner  v.  Evans,  3  P.  &  W.,  454  (1882) ;  Barnet  v. 
Barnet,  15  S.  &  E.,  72  (1826) ;  Lineweaver  v.  Stoever,  17 
Id.,  297  (1828). 

If  the  husband's  title  is  denied  by  the  answer,  the  de- 
fendant cannot  be  required  to  account  until  after  the 
Avidow's  rights  have  been  established.  Heylin  v.  Ashton, 
7  Phila.,  464  (1870). 

If  the  ante-nuptial  agreement  in  bar  of  dower  be  exe- 
cuted after  betrothal,  and  on  the  day  of  the  marriage,  it 
must  be  supported  by  evidence  that  no  advantage  was 
taken,  and  that  the  woman  had  knowledge  of  its  provisions 
and  their  effect.     Shea's  Appeal,  121  Pa.  St.,  302  (1888). 

§  5560.    Assignment  of  Dower. 

In  England,  if  the  widow's  right  is  disputed,  the  Court 
of  Equity  refers  the  question  to  a  court  of  law.  Mitford 
&  Tyler's  Pleadings  and  Prac,  217. 

An  issue  is  directed,  or  the  bill  is  retained,  with  liberty 
to  the  plaintiff  to  bring  a  writ  of  dower.  Under  the  Penn- 
sylvania Practice  in  Equity,  an  issue  would  be  directed. 
ConJclin  v.  Bush,  8  Pa.  St.,  517  (1848)  ;  Sampson's  Estate, 
4  Dist.  Eep.,  204  (1895). 

The  first  inquiry  for  the  court  is  of  what  lands  the  hus- 
band died  seized  wherein  the  widow  is  entitled  to  dower. 
The  property  being  ascertained,  the  dower  is  then  assigned. 
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As  the  office  of  master  is  now  abolished,  this  must  be  done 
by  the  court  or  a  referee.  In  equity  the  master  formerly 
reported,  as  in  cases  of  partition.  When  the  dower  has 
been  assigned,  possession  is  delivered  to  the  plaintiff.  The 
widow  is  also  entitled  to  her  account  of  the  rents,  etc. 
In  England  (2  Daniell's  Chanc.  Pr.,  6th  Am.  Ed.,  *116r)  in- 
terest is  not  allowed  on  arrears  of  dower. 

Where  there  has  been  no  vexatious  litigation,  costs  are 
not  allowed  in  England.  But  in  a  case  of  vexatious  delays 
Sir  W.  Grant,  M.  E.,  awarded  costs.  Worgan  v.  Ryder, 
1  Vesey  &  Beames,  20  (1812). 

§  5561.    Entry  After  AssignmerLt. 

After  assignment  of  dower  the  widow  has  a  right  to 
enter.     Evans  v.  Webb,  1  Yeates,  424  (1795). 

§  5562.    Decree. 

When  the  court  has  inquired  of  what  lands  the  husband 
was  seized,  and  assigned  to  plaintiff  her  dower,  the  better 
practice  is  to  present  a  formal  decree  to  the  court  for 
approval.  To  this  end,  secure  the  consent  of  counsel  for 
defendant  to  the  form  of  decree,  or  notify  him  when  it 
shall  be  presented. 

§  5563.    Form  of  Decree  Assigning  Dower,  etc. 

(Caption.) 

And  now,  to  wit  (date),  this  cause  came  on  to  be  heard  (or  further  heard 
as  the  case  may  be),  upon  bill,  answer,  replication  and  proofs,  and  was  ar- 
gued by  counsel,  and  thereupon,  upon  full  consideration  thereof,  and  on 
motion  of  L.  M.  pro  plaintiff,  it  is  ordered,  adjudged  and  decreed  as  fol- 
lows :  That  of  the  lands  and  tenements  whereof  G.  H.  died  seized,  and  where- 
in the  plaintiff  A.  B.  is  dowable,  there  is  hereby  assigned  and  set  out  to 
plaintiff  as  her  dower  in  such  lands  and  tenements  the  following  described 
premises,  viz.:  (here  set  forth  description  of  premises),  and  it  is  also  ordered 
that  the  said  defendant  shall  deliver  possession  of  the  said  premises  so  set 
out  and  ascertained  as  aforesaid,  to  the  said  plaintiff,  and  let  said  plaintiff 
into  immediate  enjoyment  thereof,  to  hold  the  same  for  her  natural  life  in 
severalty  by  the  metes  and  bounds  aforesaid  as  dower. 

And  it  is  further  ordered  and  decreed  that  the  said  C.  D.,  defendant, 
pay  the  said  A.  B. ,  plaintiff,  the  sum  of  |  ,  the  same  appearing  upon 

an  account  of  the  rents  and  profits  of  the  lands  and  tenements  whereof  G. 
H.  died  seized,  to  be  due  plaintiff  in  respect  of  her  dower,  as  her  one-third 
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part  thereof  which  has  accrued  since  the  death  of  the  said  G.  H.  (date),  and 
which  came  into  the  hands  of  and  was  received  by  said  defendant. 
(Insert  any  proper  clause  as  to  costs.) 


§  5564.    Limitation. 

The  common-law  action  for  an  account  would  be  barred 
in  six  years  under  the  Act  of  March  27,  1Y13,  §  1  (1  Sm.,  76). 
And  wherever  the  claim  cannot  be  enforced  at  law,  the 
statute  may  be  pleaded  in  equity.  Murray  v.  Coster,  20 
Johns.,  676  (1822) ;  Kane  v.  Bloodgood,  7  Johns.  Chanc, 
91  (1823)  ;  McCartee  v.  Camel,  1  Barb.  Chanc,  455  (1846)  ; 
Clark  V.  Ford,  3  Keyes  (N.  Y.),  370  (1867)  ;  Bones'  Appeal, 
27  Pa.  St.,  492  (1856). 

Six  years  is  the  period  fixed  by  the  English  statute, 
which  expressly  mentions  "arrears  of  dower."  Stat.  3  &  4 
Wm.  IV.,  c.  27,  §  41,  cited  1  Daniell's  Chanc.  Prac.  (6th 
Am.  Ed.),*653. 

Where  dower  has  been  released,  so  long  as  a  certain  an- 
nual sum  is  paid,  the  statute  is  no  bar  to  a  bill  brought 
for  assignment  of  dower  after  default  has  been  made  in  the 
payment.     Merrill's  Appeal,  16  W.  N.,  491  (1885). 

Sixty-four  years  held  to  bar.  Meyer  v.  City,  2  Legal 
Record,  39  (1881). 

If  the  husband  alien,  the  statute  does  not  run  against 
the  widow  until  his  death.  Winters  v.  De  Turk,  25  W.  K., 
511  (1890). 

The  Statute  of  Limitations  of  March  26,  1785,  §  2  (2  Sm. 
L.,  300),  providing  that  a  right  of  entry  upon  real  estate 
shall  be  barred  after  the  expiration  of  twenty-one  years 
after  the  right  accrues,  is  applicable  to  an  action  of  dower 
nnde  nihil  habet  brought  by  a  widow  against  real  estate  of 
which  her  husband  was  seized  in  his  lifetime,  and  which  he 
alienated  before  his  death  without  his  wife  joining  in  the 
conveyance.  Care  v.  Keller,  77  Pa.  St.,  487  (1875); 
Winters  v.  De  Turk,  25  W.  N.,  511  (1890). 

§  556S.    Sequestration  in  England. 

Sequestration  against  the  husband  will  not  bind  wife's 
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dower  after  his  death,  even  though  the  marriage  took  place 
after  the  sequestration  issued.  Burdett  v.  BocJiley,  1 
Vernon,  118  (1682). 


ii  5566.    Form  of  Bill  for  Dower. 

is  THE  CiBouiT  Court  ok  the  United  States,  fob  the  Eastebj^  Dis- 

TBICT   OP  PeNA'SYLVANIA. 

In  Equity. 

L.  C,  widow  of  G.  C,  deceased,     -i 

V.  J-        Sessions,  18    .    No. 

B.   C.  J 

L.  C,  a  citizen  of  the  State  of  New  York,  and  residing  in  tlie  City  of  New 
Tork,  in  said  State,  brings  this  her  hill  against  B.  C,  a  citizen  of  the  State  of 
Pennsylvania,  and  resident  in  said  State,  and  thereupon  your  oratrix  com- 
plains and  says  as  follows  : 

1.  K.  C,  of  the  City  of  ,  in  the  State  of  ,  was  in  his  lifetime 
seized  and  possessed,  among  other  valuable  property  and  estates,  of  (here  de- 
scribe the  estates)  in               County,  and  State  of  Pennsylvania. 

2.  The  said  E.  C.  departed  this  life  on  the  day  of  ,  in  the 
City  of  ,  leaving  no  widow,  but  leaving  one  child,  a  son,  then  a  minor, 
G.  C,  to  whom  the  estate  of  the  said  K.  C.  descended  as  his  heir. 

3.  On  the  of  18  ,  the  said  G.  C,  being  then  of  full 
age,  and  your  oratrix  were  duly  married  at  ,  in  full  conformity  to  law. 

4.  The  said  G.  C.  departed  this  life  on  the  of  18  ,  seized 
in  fee  of  the  premises  above  described.  He  left  surviving  him  no  children  or 
issue,  but  left  your  oratrix,  his  widow,  and  also  collateral  heirs,  of  whom  the 
nearest  is  B.  C,  who  has  entered  upon  and  taken  possession  of  all  said 
property. 

5.  Tour  oratrix  charges,  therefore,  that  she  is  entitled  to  her  share  in  the 
proiits  of  said  estate,  and  to  an  assignment  by  way  of  dower  and  conveyance  to 
her  by  appropriate  deeds  and  assurances  of  her  share  as  widow  in  the  above- 
described  estates. 

6.  Tour  oratrix  further  shows  that  it  is  tlie  duty  of  the  said  B.  C,  defend- 
ant, who  is  in  possession  of  the  said  estate  and  premises  above  described,  to 
set  apart,  assign  and  convey  to  your  oratrix,  by  appropriate  assurances,  her 
share  of  said  premises,  viz.  :  ,  her  dower  or  rights  under  the  intestate 
law  of  Pennsylvania  in  and  out  of  the  said  premises  above  referred  to,  but  the 
said  defendant,  B.  C,  not  regarding  the  rights  of  your  oratrix,  has  refused  and 
neglected,  and  still  refuses  and  neglects  to  assign,  convey  and  set  apart  to  your 
oratrix  her  interest  in  said  lands.  ^ 

Wherefore  and  inasmuch  as  your  oratrix  has  no  adequate  redress  at  law  in 
the  premises,  she  stands  in  need  of  equitable  relief,  and  prays  : 

I.  That  your  honorable  court  will  decree  that  the  said  G.  C.  was  entitled  to 
an  estate  in  fee-simple  in  the  premises  described  in  the  first  paragraph  of  this 
bill,  and  that  your  oratrix  is  entitled  under  the  law  of  the  Commonwealth  of 
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Tennsyhania  to  an  interest  of  one-half  thereof  for  and  during  tlie  term  of  her 
natural  life. 

II.  That  a  pai'tition  be  made  to  your  oratrix  awarding  to  her  one-half  part 
of  the  said  premises,  described  in  the  first  paragraph  of  this  bill,  for  the  term  of 
her  life,  in  accordance  with  law  and  equity. 

III.  That  the  said  defendant,  the  said  B.  C. ,  be  decreed  and  directed  to 
convey  and  assign  to  your  oratrix,  by  suitable  deeds  and  assurances,  the  said 
one-half  of  said  premises,  to  have  and  hold  the  same  subject  as  aforesaid,  and 
receive  the  rents  and  profits  thereof  for  and  during  the  period  of  her  natural 
life. 

IT.  That  the  defendant  account  to  and  with  your  oratrix  for  one-half  of 
the  rents,  income  and  profits  of  the  said  premises  since  the  date  of  the  de- 
cease of  the  said  G.  C. 

Y.  Such  further  and  other  relief  as  yom-  oratrix  may  be  entitled  to  receive 
in  the  premises. 

VI.  And  may  it  please  your  Honors  to  grant  unto  your  oratrix  a  writ  of 
subpoena  directed  to  said  defendant  B.  C,  commanding  him  to  be  and  appear 
before  this  honorable  court  on  a  day  certain  to  be  therein  named,  then  and 
there  to  answer  the  premises,  and  to  stand  to,  perform  and  abide  such  further 
orders,  directions  and  decree  as  may  be  made  against  him. 

And  your  oratrix  will  ever  pray,  etc. 

Solicitor  for  Complainant. 


In  the  U.  S.  courts  issue  a  subpcsna  on  jour  prcecipe. 
In  a  bill  for  dower  the  executor  is  not  a  proper  party. 
Drum  V.  Wartman,  6  Phila.,  45  (1865). 


§  5567.    Form  of  Bill  by  Executors  of  Dowress. 

The  foregoing  form  can  be  followed  so  far  as  applicable. 
Charge  always  : 

1.  The  seisin  of  the  husband  at  the  date  of  his  death  ; 
describe  the  land  ;  if  he  left  a  will  recite  it.  Attach  a 
copy  if  important. 

2.  The  number  of  children,  if  any.  Name  all  parties 
having  an  adverse  interest. 

3.  Aver  the  widow's  right.  If  she  elected  against  the 
will,  state  the  facts. 

If  the  dowress  be  dead,  state  that  she  survived  her  hus- 
band.    Give  date  of  her  death,  copy  of  her  will,  etc. 
Pray  for  account  to  date  of  her  death. 
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g  5568.    Form  of  Bill  by  Widow  for  Partition. 

Changing  the  title  of  the  court,  the  Orphans'  Court 
form  can  be  used.  See  Brews.  0.  C.  Prac,  Vol.  IV.,  §^ 
4814. 

The  Chapter  on  "  Partition  "  in  this  book  can  also  be 
consulted. 


CHAPTER  XIV. 

RECEIVEIIS. 

§  5569.    Definition- Powers,  etc. 

Any  person  who  receives  money  to  render  an  account 
thereof  to  another  may  be  termed  a  receiver.  The  word- 
in  Chancery  Practice  has  a  somewhat  different  signification. 
Here  it  means  a  person  appointed  by  a  court  of  equity 
jurisdiction  to  receive  money,  or  to  take  charge  of  property, 
real  or  personal,  and  to  hold  the  same  subject  to  the  order 
of  the  court. 

A  receiver  is  an  indifferent  person  between  the  parties, 
appointed  by  the  court  to  collect  and  receive  the  rents, 
issues  and  profits  of  land,  or  the  produce  of  personal  estate, 
or  other  things  which  it  does  not  seem  reasonable  to  the 
court  that  either  party  should  do  ;  or  where  a  party  is  incom- 
petent to  do  so,  as  in  the  case  of  an  infant.  Bispham  on. 
Equity,  §  576. 

The  property  entrusted  to  a  receiver  is  in  custodia  legis  ; 
he  holds  it  for  the  court,  the  priority  of  legal  or  equitable 
liens  is  not  disturbed,  his  possession  cannot  be  interfered 
with  by  force,  or  by  legal  process  except  with  the  permis- 
sion of  the  court  appointing  him,  and  he  cannot  be  sued 
in  any  other  forum  except  with  the  permission  of  that  court. 
WiswallY.  Sampson,  M  How.  (U.  S.),  52  (1852)  ;  Barton 
V.  Barbour,  104  U.  S.,  135  (1S81). 

A  receiver  is  appointed  upon  a  principle  of  justice  for 
the  benefit  of  all  concerned.  Every  kind  of  property  of 
such  a  nature  that,  if  legal,  it  might  be  taken  in  execution, 
may,  if  equitable,  be  put  into  his  possession.  Hence  the 
appointment  has  been  said  to  be  an  equitable  execution. 
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He  is  virtually  a  representative  of  the  court  and  of  all  >he 
3)arties  in  interest  in  the  litigation  wherein  he  is  appointed. 
,He  is  required  to  take  possession  of  property  as  directed, 
because  it  is  deemed  more  for  the  interests  of  justice  that 
he  should  do  so  than  that  the  property  should  be  in  the 
possession  of  either  of  the  parties  in  the  litigation.  He  is 
not  appointed  for  the  benefit  of  either  of  the  parties,  but 
of  all  concerned.  Money  or  property  in  his  hands  is  in 
custodia  legis.  He  has  only  such  power  and  authority  as 
^re  given  him  by  the  court,  and  must  not  exceed  the  pre- 
scribed limits.  The  court  will  not  allow  him  to  be  sued 
touching  the  property  in  his  charge,  nor  for  any  malfeas- 
ance as  to  the  parties,  or  others,  without  its  consent ;  nor 
will  it  permit  his  possession  to  be  disturbed  by  force,  nor 
violence  to  be  offered  to  his  person  v,'hile  in  the  discharge 
of  his  official  duties.  In  such  cases  the  court  will  vindicate 
its  authority,  and,  if  need  be,  will  punish  the  offender  by 
fine  and  imprisonment  for  contempt.  The  same  rules  are 
applied  to  the  possession  of  a  sequestrator.  Where  prop- 
erty in  the  hands  of  a  receiver  is  claimed  by  another,  the 
right  may  be  tried  by  proper  issues  at  law,  by  a  reference 
to  a  master,  or  otherwise,  as  the  court  in  its  discretion  may 
see  fit  to  direct.  Where  property  in  the  possession  of  a 
third  person  is  claimed  by  the  receiver,  the  complainant 
must  make  such  person  a  party  by  amending  the  bill, 
or  the  receiver  must  proceed  against  him  by  suit  in  the 
ordinary  way.  After  tenants  have  attorned  to  the 
receiver,  he  may  distrain  for  rent  in  arrear  in  his  own 
name.  In  a  suit  between  partners  he  may  be  required 
to  carry  on  the  business  in  order  to  preserve  the  good- 
will of  the  establishment,  until  a  sale  can  be  effected. 
SWAYNE,  J.,  in  Davis  v.  Oray,  16  Wallace,  203  (1872). 
He  is  the  executive  hand  of  a  court  of  equity.  His  duty 
is  to  protect  and  preserve  for  the  benefit  of  the  persons 
ultimately  entitled  to  it,  an  estate  over  which  the  court  has 
found  it  necessary  to  extend  its  care.  He  occupies  a 
fiduciary  relation  to  the  owners  of  the  property  under  his 
care  and  to  all  who  have  claims  upon  it.  He  is  subject  in 
all  things  to  the  direction  and  control  of  the  court,  whose 
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officer  he  is  ;  and  when  in  doubt  about  his  duty  in  any 
particular,  it  is  his  privilege  to  apply  to  the  court  for 
specific  instructions.  He  must  not  employ  unnecessary 
help,  enter  upon  unnecessary  litigation,  or  incur  unneces- 
sary expenses.  Williams,  J.,  in  Schwartz  \.  Keystone  Oil 
Co.,  32  W.  N.,  137  (1893). 


§  5570.    Preliminary  Observations    as  to  the  Appointment  of 
Eeeeivers— Wotice. 

The  parties  may  nominate  suitable  persons,  and  the  court 
will  act  directly  tipon  the  nominations.  Oowan  v.  Jewries, 
2  Ash.,  296(181:0). 

Where  it  appeared  that  the  plaintiff,  who  was  one  of 
the  partners,  was  entitled  to  nearly  all  that  might  be 
realized  from  the  assets,  and  that  the  amount  to  be  so 
realized  depended  largely  upon  the  management  of  the 
assets  and  the  proper  disposition  of  the  goodwill  and 
fixtures,  the  plaintiff,  whose  integrity  and  capacity  were 
unimpeached,  was  appointed  receiver  without  the  right  to 
commissions.      Warren  v.  Stagner,  7  W.  N.,  127  (1S79). 

As  a  general  rule,  notice  should  be  given  to  the  parties. 
in  interest,  except  where  the  delay  may  cause  irreparable 
injury.  The  defendant,  upon  showing  satisfactory  cause, 
may  supersede  the  order  appointing  a  receiver  without, 
notice.     Oowan  v.  Jeffries,  2  Ash.,  296  (1840). 

The  appointment  of  a  receiver,  before  answer  and  final 
decree,  will  only  be  made  under  circumstances  which  would 
authorize  a  decree  for  dissolution.  Where  the  copartner- 
ship was  insolvent,  and  the  plaintiffs  were  excluded  from 
their  full  share  of  the  management  of  the  concern,  and  the 
defendant  neglected  to  keep  proper  books,  as  well  as  to  keep 
them  open  and  free  to  the  inspection  of  the  plaintiffs,  who 
were  refused  access  to  them,  a  receiver   was    appointed. 

Ibid. 

Where  a  corporation  was  not  named  as  a  party  to  a  bill 
in  equity  and  was  not  in  court  upon  notice  for  a  preliminary 
injunction,  it  was  held  error  to  appoint  a  receiver.  Graven- 
stine's  Appeal,  49  Pa.  St.,  310  (1865). 
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g  5571.    Power  of  the  Court  to  Appoint. 

The  power  to  appoint  a  receiver  of  partnership  property, 
and  to  issue  an  injunction  against  one  partner  to  prevent 
his  interfering  with  it,  is  vested  in  the  courts  of  common 
pleas  of  Pennsylvania  by  the  Acts  of  June  16,  1836,  and 
October  13,  1840,  conferring  general  equity  jurisdiction  in 
partnership  cases.     Sloan  v.  Moore,  37  Pa.  St.,  217  (1860). 

g  5572.    When  a  Receiver  will  be  Appointed. 

In  Blondheim  v.  Moore,  11  Maryland  Eep.,  365  (1857),, 
Lb  Grand,  0.  J.,  stated  the  following  propositions  appli- 
cable to  the  appointment  of  receivers  :  (1)  That  the  power 
of  appointment  is  a  delicate  one,  and  to  be  exercised  with 
great  circumspection  ;  (2)  it  must  appear  that  the  claimant 
has  a  title  to  the  property,  and  the  court  must  be  satisfied 
by  affidavit  that  a  receiver  is  necessary  to  preserve  the 
property  ;  (3)  that  there  is  no  case  in  which  the  court 
appoints  a  receiver  merely  because  the  measure  can  do  no 
harm  ;  (4)  that  fraud  or  imminent  danger,  if  the  inter- 
mediate possession  should  not  be  taken  by  the  court,  must 
be  clearly  proved  ;  and  (5)  that  unless  the  necessity  be  of 
the  most  stringent  character,  the  court  will  not  appoint 
until  the  defendant  is  first  heard  in  response  to  the 
application. 

A  receiver  should  only  be  appointed  in  cases  where  in  the 
sound  discretion  of  the  judge  it  appears  necessary  for  the 
protection  of  the  property  that  it  should  be  placed  under 
the  control  of  the  court.  Illustrations  may  be  suggested 
by  the  following  risks  : 

(a)  The  death  of  a  partner.  In  such  a  case  the  representa- 
tives of  the  deceased  may  ask  the  protection  of  the  court,  but 
the  surviving  partner  should  be  appointed  unless  he  has  been 
guilty  of  some  act  showing  incompetency  or  bad  faith. 
To  guard  against  this  contingency  of  death,  many  articles  of 
partnership  contain  special  provisions , 

(6)  The  fraud  of  a  partner. 

(c)  The  insolvency  of  a  firm  or  corporation. 

{d)  Cases  of  liquidation  of  firm.     Where  a  liquidator  is 
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chosen  by  agreement  a  receiver  -will  not  be  appointed  unless 
there  be  some  abuse  of  the  trust.  Hoffman  v.  Steinheisser, 
11  W.  N.,  383  (1S81). 

The  same  rule  applies  to — 

(e)  Trustees  regularly  chosen.     City  v.  Trustees,  12  W 
N.,  477(1882). 

(/)  For  coupons  and  other  trust  property  tuhich  passes 
by  delivery,  not  earmarked  as  trust  property,  in  the  hands 
of  a  mere  custodian,  a  receiver  may  be  appointed  in  absence 
of  fraud.     Fidelity  Co.  v.  Huber,  7  W.  N.,  278  (1879). 

{g)  To  wind  up  a  building  association  after  expiration 
of  charter,  no  trustees  having  been  appointed  on  dissolu- 
tion. Morrison  v.  Building  Association,  1  Lack.  Jur.,  437 
(1890). 

In  McFadden  v.  Nolan,  39  Leg.  Int.,  118  (1882),  a  mill 
and  machinery  had  been  sold  at  sheriff's  sale.  The  defend- 
ant refused  to  deliver  possession.  The  purchaser  filed  a  bill 
showing  that  the  machinery,  if  neglected,  would  deterio- 
rate. A  receiver  was  appointed  to  take  charge  of  it  pending 
legal  proceedings  to  oust  the  defendant,  the  latter's  posses- 
sion not  to  be  interfered  with. 

Where  a  retiring  partner  assigned  his  interest  to  a 
stranger,  and  the  remaining  partner  denied  the  right  of 
the  retiring  partner  and  his  assignee  and  set  up  an  unfounded 
adverse  title,  a  receiver  was  appointed.  Seibert  v.  Seibert, 
1  Brews.,  531  (1868). 

During  the  continuance  of  a  partnership  a  receiver  will 
not  be  appointed  merely  because  of  a  disagreement  or 
quarrel  between  the  partners,  unless  there  be  an  exclusion 
by  one  partner  of  the  other.  When  the  partnership  has 
ended  and  the  parties  cannot  agree  as  to  the  disposition  of 
the  property,  and  particularly  when  the  articles  do  not 
provide  for  this,  a  receiver  will  be  appointed.  When  the 
continued  possession  of  the  partnership  property  is  indis- 
pensable for  the  purposes  of  the  partnership,  as,  for  example, 
the  publication  of  a  newspaper,  one  of  the  partners  cannot, 
without  the  consent  of  the  others,  sell  or  assign  the  property, 
when  the  partnership  is  closed  or  about  closing.  If  he  at- 
tempt to  do  so  a  receiver  will  be  appointed.     Eeasons  which 
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justify  a  receiver  will  warrant  an  injunction.     Sloan  v. 
Moore,  37  Pa.  St.,  217  (1860). 

§  5573.    Insolvent  Proceedings. 

By  the  Act  of  October  13,  1840,  §  11  (P.  L.,  4),  where  an 
insolvent  is  committed,  or  where  ho  is  bound  over  under  the 
Insolvent  Act  of  March  31, 1860,  or  is  tried  and  convicted  of 
any  offense  under  that  act,  or  of  fraudulent  insolvency  under 
any  other  law  of  Pennsylvania,  the  court,  upon  petition  of 
a  creditor,  may  appoint  a  receiver  of  the  insolvent's  estate. 
Such  receiver  to  have  the  rights  and  powers  and  to  be  subject 
to  the  same  general  duties  as  assignees  of  insolvent  debtoi's. 

§  5574.    Insolvent  Insurance  Companies. 

Under  Article  VIII.  of  §  5  of  the  Act  of  April  4,  18T3 
(P.  L.,  20),  the  Court  of  Common  Pleas  is  authorized  to  decree 
the  dissolution  of  an  insurance  company  in  case  of  its  in- 
solvency or  fraudulent  conduct.  In  the  event  of  such  dis- 
solution a  receiver  may  be  appointed,  who  shall  give 
security,  pay  debts  and  report  to  the  insurance  commis- 
sioner annually.     Act  of  May  1,  1876,  §§  49,50,51  (P.  L.,  66). 

A  receiver  appointed  under  the  Act  of  1873  will  supersede 
one  previously  appointed  by  the  court  upon  the  petition  of 
the  president  of  the  insolvent  insurance  company.  In  re 
Petition  of  Kittanning  Ins.Co.,  146  Pa.  St.,  102  (1892). 

§  5575.    Insolvent  Mutuallnsurance  Companies. 

The  Act  of  June  23,  1885  (P.  L.,  137),  provides  for  the 
appointment  of  a  receiver  upon  the  dissolution  of  a  mutual 
insurance  company  adjudged  to  be  insolvent. 

§  5576.    Insolvent  Banking  Companies. 

Under  the  27th  section  of  the  Act  of  May  13, 1876  (P.  L., 
169),  the  auditor-general  may  investigate  the  affairs  of  any 
banking  company  that  has  committed  an  act  of  insolvency, 
and  may  apply  for  a  receiver,  "who  shall  take  immediate 
possession  of  the  books, "  etc.,  for  the  creditors. 

The  28th  section  of  the  act  provides  for  security  and  tlie 
conversion  of  the  assets  into  money  and  its  distribution 


KECEIVERS.  369 

(1)  to  the  depositors,  (2)  to  the  payment  of  the  remaining 
liabilities,  and  (3)  the  residue,  if  any,  to  the  shareholders. 
Under  the  Act  of  May  18,  1878,  §  1  (P.  L.,  TO),  the  auditor- 
general  is  authorized  to  deliver  to  the  receivers  appointed 
under  the  Act  of  1876  {supra)  bonds  or  evidences  of  debt 
deposited  with  him  to  secure  the  circulation  of  the  bank  ; 
the  receiver  first  to  furnish  the  auditor- general  with  a  cer- 
tified copy  of  his  appointment  and  a  certificate  that  he  has 
given  security. 

§  5577.    Contested  Elections. 

In  cases  of  contested  elections  in  Philadelphia  the  Court 
of  Common  Pleas  may  appoint  a  receiver  to  take  and  hold, 
pendente  lite,  the  fees  and  emoluments  of  the  contested 
office  upon  entering  security.  Such  receiver  must  file  an 
account,  and  may  be  required  to  invest  the  funds  in  his 
hands  in  the  debt  of  the  United  States,  of  Pennsylvania,  or 
of  Philadelphia.  Act  of  April  10, 1867,  §§  1,  2  and  3  (P.  L., 
1123). 

§  5578.  A  Receiver  may  be  Appointed  in  Cases  where  a  Corpo- 
ration has  been  Dissolved  by  Judgment  of  Ouster 
upon  Proceedings  of  Quo  Warranto. 

The  Act  of  April  26,  1893  (P.  L.,  26),  provides  : 

Sec.  I.  That  whenever  any  corporation  incorporated  under  the  laws  of 
this  Commonwealth  shall  be  dissolved  by  judgment  of  ouster  upon  proceed- 
ings by  quo  warranto  in  any  court  of  competent  jurisdiction,  the  said  coui-t, 
or  in  vacation  any  one  of  the  law  judges  thereof,  shall  have  power  to  ap- 
point a  receiver,  who  shall  have  all  the  powers  of  a  receiver  appointed  by  a 
court  of  chancery,  to  take  possession  of  all  the  estate,  both  real  and  personal 
thereof,  and  make  distribution  of  the  assets  among  the  persons  entitled  to 
receive  the  same  according  to  law.  The  powers  of  such  receiver  may  con- 
tinue as  long  as  the  court  deems  necessary  for  said  purposes,  and  he  shall  be 
held  to  supersede  an  assignee  of  the  corporation  in  possession. 

Sec.  II.  The  provisions  of  this  act  shall  also  apply  to  any  corporation 
that  has  been  heretofore  dissolved  by  judgment  of  ouster  upon  proceedings 
of  quo  warranto  in  any  court  of  competent  jurisdiction,  the  affairs  of  which 
have  not  been  settled  and  adjusted. 

This  act  was  passed  to  correct  the  Act  of  April  4,  1872, 
§  2  (cited  in  Brews.  Prac,  Vol  II.,  §  2075). 
24 
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In  Commonwealth  v.  Order  of  Vesta,  33  W.  N.,  1 ;  156 
Pa.  St.,  531  (1893),  the  defendant,  a  corporation  under  the  Act 
of  18Y4,  created  by  decree  of  the  Common  Pleas  of  Phila- 
delphia, made  an  assignment  for  the  benefit  of  creditors 
October  6,  1892,  to  a  resident  of  Philadelphia  County.  The 
deed  of  assignment  was  recorded  in  Philadelphia.  On  No- 
vember 15,  1892,  the  Attorney-Greneral  instituted  quo  war- 
ranto proceedings  in  Dauphin  County,  and  judgment  of 
ouster  was  entered  January  26,  1893.  Upon  February  23, 
1893,  the  Dauphin  County  Court  appointed  a  receiver.  Sub- 
sequently the  Act  of  April  26,  1893,  was  passed,  and  upon 
Ma}''  4,  1893,  the  court,  under  authority  of  the  act,  reap- 
pointed the  receiver  theretof  or  named.  Upon  appeal  by  the 
assignee,  the  Supreme  Court  held,  That  the  appointment  of 
the  receiver  prior  to  the  Act  of  1893  was  void  for  want  of 
jurisdiction  ;  that  under  the  Act  of  18*72  the  appointment 
of  a  receiver  was  not  part  of  the  quo  warranto  proceedings  ; 
that  none  of  the  defendant's  property  being  in  Dauphin 
County,  nor  its  officers  resident  or  served  with  process  there, 
that  court  had  no  authority  to  make  any  order  divesting  the 
assignee's  title  ;  that  the  Act  of  1893  did  not  apply  to  cases 
then  in  course  of  adjudication  by  a  competent  court ;  and 
that  the  provision  of  the  act  that  the  assignee  in  possession 
should  be  siiperseded  by  the  receiver  would  not  authorize 
summary  orders  upon  an  assignee  who  was  under  the 
jurisdiction  of  another  court.  The  receiver  must  go  into 
that  court  for  an  account  and  order  to  turn  over  the 
property. 

This  decision  was  followed  in  Assigned  Estate  of  Frater- 
nal Guardians; 2,4:^.  N.,  218,  159  Pa.  St.,  603  (1894). 

§  5579.    Where   Assignee   or  Trustee    Dismissed   for   Certain 
Causes. 

The  Act  of  June  14,  1836,  §  31  (P.  L.,  633),  pro- 
vides for  the  appointment  of  a  receiver  to  take  charge  of 
all  books,  papers,  moneys  and  effects  in  the  hands  of  an 
assignee  or  trustee  who  shall  have  been  dismissed  because 
of  lunacy,  habitual  drunkenness  or  removal  from  the 
)State,  etc. 
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§  5580.    When  a  Eeceiver  will  Not  be  Appointed. 

Where  the  answer  is  responsive  to  the  bill  and  fully 
denies  every  substantial  averment,  and  the  answer  is  not 
overcome  by  further  proof,  there  is  nothing  to  justify  an 
injunction  or  the  appointment  of  a  receiver.  Cromhie  v. 
Order  of  Solon,  157  Pa.  St.,  588  (1893). 

The  plaintiff  must  show  a  clear  right.  If  the  partner- 
ship be  denied  and  there  is  no  proof  of  the  defendant's  in- 
solvency, the  court  will  not  appoint  before  final  hearing. 
Savage  v.  Weber,  5  Kulp,  91  (1S88). 

A  receiver  is  only  appointed  to  protect  a  clear  and  well- 
defined  right  and  for  the  prevention  of  an  irremediable 
injury  which  might  otherwise  ensue.  The  appointment  is 
the  subject  of  a  sound  discretion,  and  the  court  must  be 
satisfied  that  it  is  the  proper  means  of  securing  an  appro- 
priate end.  Such  appointment  is  a  strong  measure  and  is 
not  to  be  doubtfully  exercised.  Oil  Co.  r.  Petroleum  Co., 
67  Pa.  St.,  83  (1868)  ;  Lumber  Co.  v.  Soap  Co.,  2  Dist.  . 
Eep.,  803  (189:5)  ;  Baxter  v.  Buchanan,  7  Phila.,  315  (1869). 
In  the  latter  case  an  alleged  partnership  was  denied.  In 
Srmms  v.  Brouse,  10  Phila.  Eep.,  13  (1873),  the  plaintiff 
failed  to  show  that  he  was  actually  a  partner  and  the  court 
refused  to  appoint  a  receiver. 

Where  the  partnership  articles  provided  a  mode  of 
winding  up  the  business,  by  withdrawal  of  the  dissatisfied 
partner  and  the  stating  of  an  account,  witb  a  reference  of 
disputed  questions  to  arbitrators,  the  court  refused  to 
appoint  a  receiver.     Curtis  v.  Hale,  1  W.  N.,  371  (1875). 

Where  the  facts  are  in  doubt  and  the  cost  of  a  receiver- 
ship may  exceed  the  entire  assets  of  the  alleged  partner- 
ship, a  receiver  will  not  be  appointed.  Post  v.  Weehs,  3 
Dist.  Eep.,  380  (1893). 

The  court  will  consider  the  implied  duties  and  obliga- 
tions implied  in  the  partnership  articles,  as  well  as  the 
express  conditions  therein  contained.  The  court  should  be 
careful  to  preserve  a  valuable  business  and  to  put  each 
partner  on  an  equal  footing.  Slemmer's  Appeal,  68  Pa. 
.St.,  168  (1868). 

Many  other  instances  where  the  court  has  appointed  or 
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has  refused  to  appoint  partnership  receivers  will  be  found 
in  the  Chapter  on  ' '  Accounts  "  in  this  book. 

A  receiver  should  not  be  appointed  by  the  Common 
Pleas  where  the  Orphans'  Court  or  the  Admiralty  has  pos- 
session of  the  property.  In  England,  when  a  will  is  dis- 
puted in  the  Ecclesiastical  Court,  the  Court  of  Chancery 
may  appoint  a  receiver,  although  an  admimstTatoT pendente 
lite  might  be  obtained  in  the  Ecclesiastical  Court.  Atkin- 
son V.  Henshaw,  2  Vesey  &  Beames,  85  (1812) ;  Ball  v. 
Oliver,  Id.,  96  (1813). 

Nor  should  a  receiver  be  appointed  to  destroy  a  levy  by 
the  sheriff.  Where  the  sheriff  is  in  custody,  a  receiver 
might  take  the  surplus,  if  any. 

The  Court  of  Equity  might  set  aside  a  judgment  or  an 
execution  as  fraudulent,  or  for  any  reason  destructive  of  its 
life,  or  might  direct  an  issue,  and  pending  the  issue  order 
a  sale  by  a  receiver.  But  the  proceeds  would  be  held  sub- 
ject to  whatever  lien  the  judgment  or  execution  might 
ultimately  establish.  As  all  courts  of  law  can  open,  set 
aside  or  strike  off  judgments  and  set  aside  executions, 
there  must  be  some  special  reason  to  move  the  conscience 
of  a  chancellor. 

Where  an  insolvent  corporation  confessed  a  judgment, 
it  was  held  that  other  creditors  had  no  right  to  have  the 
sale  restrained  and  a  receiver  appointed,  on  the  ground 
that  the  property  of  the  corporation  could  be  sold  by  a  re- 
ceiver more  advantageously  to  all  the  creditors.  Pairpoint 
Co.  V.  Optical  Co.,  161  Pa.  St.,  17  ;  34  W.  N.,  216  (1894); 
Lowry  v.  Optical  Co.,  Id.,  123  (1894). 

§  5581.    S^ectment  Cases. 

A  mere  ejectment  bill  will  not  give  a  court  of  equity 
jurisdiction  to  appoint  a  receiver.  Messimer's  Appeal,  92 
Pa.  St.,  168  (1879)  ;  Schlechfs  Appeal,  60  Id.,  172  (1869). 

§  5582.    When  lyectment  Pending. 

In  DunlapY.  Riddell,  7  W.  N.,  466  (1879),  a  receiver 
was  appointed  to  take  charge  of  a  flowing  oil  well  pending 
an  ejectment. 
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But  the  contrary  was  ruled  as  to  wells  not  flowing 
though  productive,  in  Transit  Co.'s  Appeal,  9  W.  N.,  225 
(1880)  ;  Emerson's  Appeal,  95  Pa.  St.,  258  (1880).  These 
cases  seem  difficult  to  reconcile. 

But  the  weight  of  authority  is  decidedly  against  the 
summary  ouster  of  a  defendant  in  an  ejectment  by  the 
appointment  of  a  receiver.  The  case  is  thus  virtually 
transferred  from  the  court  of  common  law  to  the  court  of 
equity.  A  judge  anxious  to  exercise  authority  may  lend 
too  ready  an  ear  to  the  supposed  case  of  hardship  presented 
by  the  plaintiff,  and  the  defendant  may  virtually  be  dispos- 
sessed on  a  summary  hearing  and  without  his  constitutional 
right  of  trial  by  jury.  It  is  this  stretching  of  authority 
which  sometimes  makes  equity  odious.  Mr.  High  says  on 
this  subject  (High  on  Receivers,  §  383)  : 

The  better  doctrine  undoubtedly  is,  that  in  ordinary  actions  of  eject- 
ment, or  suits  for  the  recovery  of  real  property  in  the  nature  of  ejectment 
at  common  law,  when  no  especial  equities  intervene  in  favor  of  plaintiff, 
the  contest  being  merely  as  to  the  legal  title  of  the  premises  in  dispute,  a 
receiver  of  the  rents  and  profits  will  not  usually  be  appointed  pendente  lite. 
Unless,  therefore,  some  equitable  grounds  are  made  to  appear,  entitUng 
plaintiff  to  the  rents  and  profits  as  such,  or  unless  it  is  shown  that  their 
sequestration  is  essential  to  his  protection,  equity  will  refuse  to.  lend  its  aid 
by  a  receiver,  since  the  interference  would,  in  effect,  amount  to  a  complete 
ouster  of  the  defendant  by  taking  away  from  him  the  subject-matter  of  the 
litigation,  without  trial  or  judgment.  And  in  such  case  a  valid  legal  title 
in  the  plaintiff  is  not  of  itself  a  sufficient  ground  for  the  relief.  People  v. 
Mayor,  10  Abbott's  Prac,  111  (1858) ;  Tliompson  v.  Sherrard,  35  Barb.,  593 
{1861) ;  33  How.  Prac,  155  (1861) ;  13  Abbott's  Prac,  437  (1861). 

Where  the  plaintiff's  title  cannot  he  gainsaid  and  there 
is  danger  of  loss  because  of  defendant's  negligence,  mis- 
management, waste  or  insolvency,  a  receiver  may  be  ap- 
pointed.    Ireland  v.  Nichols,  37  How.  Pr.,  222  (1869). 

Wliere  plaintiff  has  recovered  a  verdict  and  judgment 
in  ejectment,  there  is  strong  ground  for  appointing  a  receiver 
where  defendant  is  insolvent  or  is  guilty  of  waste  and  is 
delaying  the  case  by  motion  for  new  trial,  or  by  certiorari 
from  a  U.  S.  court  removing  the  record  from  the  State 
court.  Frisbee  v.  Timanus,  12  Fla.,  300  (1868) ;  Collier 
V.  Sapp,  49  G-a.,  93  (18Y3) ;  Whitney  v.  Buckman,  26  Cal., 
447  (1864). 
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§  6583.    Structure  of  Bill  for  Receiver. 

The  bill  must  clearly  and  positively  aver  all  the  facts 
necessary  to  convince  the  court  that  the  property  can  be 
managed  and  preserved  more  advantageously  to  the  parties 
in  interest  through  a  receivership.  The  facts  must  be  set 
forth  with  particularity. 

The  bill  should  contain  a  prayer  for  a  receiver  and  an 
injunction. 

By  the  vs^eight  of  authority  the  prayer  for  a  receiver, 
if  omitted,  is  not  fatal. 

A  receiver  may  be  appointed  under  the  prayer  for  relief. 

The  bill  should  be  sworn  to. 

g  5584.    Form  of  Bill  for  a  Receiver  of  an  Insolvent  Railrpad. 
Corporation. 

In  the  CrROUiT  Court  of  the  United  States  foe  the  Easteb>' 
District  of  Pennsylvania.. 

In  Equity. 


T.  C.  P.,  a  citizen  of  the  State 
of  New  York,  and  resident 
therein,  Complainant, 

V. 

The  Raih-oad  Company,  a 

corporation  created  by,  and 
existing  under  the  laws  of 
the  State  of  Pennsylvania,  and 
resident  therein  ;  Tlie 
Coal  and  Iron  Company,  a  cor- 
poration created  by,  and  existing 
under  the  laws  of  the  State  of 
of  Pennsylvania,  and  resident 
therein  ;   and  The  Com- 

pany, a  corporation  created 
by,  and  existing  under  the 
laws  of  the  State  of  Pennsyl- 
vania, and  resident  therein. 
Defendants. 


April  Sessione  18    ,    Nb» 


To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania : 

The  above  named  complainant  brings  this  his  bill  of  complaint  against 
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the  defendants  above-named,  on  his  own  behalf  and  on  behalf  of  all  other 
holders  of  bonds  of  a  like  character  with  those  owned  by  him,  hereinafter 
described,  tendering  to  such  other  persons  and  holders  the  right  to  inter- 
vene if  they  shall  see  fit.     And  tliereupon  he  complains  and  says  : 

1.  He  is  a  citizen  of  the  State  of  New  York,  residing  therein.     The 

Railroad  Company  is  a  corporation  created  by  and  existing  under 
the  laws  of  the  State  of  Pennsylvania,  and  resident  therein.     The 
Coal  and  Iron  Company  is  a  corporation  ci'eated  by  and  existing  under  the 
laws  of  the  State  of  Pennsylvania,  and  resident  therein.    The  Com- 

pany is  a  corporation  created  by  and  existing  under  the  laws  of  the  State' 
of  Pennsylvania,  and  resident  therein. 

2.  On  or  about  the  3d  of  January  1888,  the  said  The  Railroad' 
Company  made  an  issue  of  the  third  preference  income  mortgage  bonds  to 
a  large  amount,  the  amount  of  said  issue  being  now  in  excess  of  $35,000,000. 
The  bonds  thus  issued  were  for  $1,000  each.  Each  of  said  bonds  provided 
for  the  payment  to  the  owner,  at  the  office  of  the  company  in  the  City  of 
Philadelphia,  on  the  first  day  of  January  1958,  of  tlie  sum  of  $1,000  in  gold 
coin  of  the  United  States  of  America,  of  the  then  present  standard  weight 
and  fineness,  with  interest  thereon  meanwhile  payable  in  like  gold  coin,  on 
the  delivery  of  the  proper  coupon  therefor,  on  the  first  day  of  February  of 
each  year,  only  out  of  the  net  earnings  of  the  i-ailroad  company  for  its  fiscal 
year,  ending  on  the  30th  day  of  the  preceding  November,  available  for  the- 
purpose,  up  to  five  per  centum  per  annum,  after  providing  for  certain  pay- 
ments therein  set  forth  and  enumerated. 

To  each  of  said  bonds  was  attached  a  coupon  providing  substantially  as 
follows  :  "  On  the  first  day  of  February,  A.  D.  ,  The  Railroad 

Company  will  pay  to  the  bearer,  upon  sux-render  of  this  and  all  prior 
coupons,  such  portion  of  its  net  earnings  up  to  $50  as  shall,  in  accordance 
with  the  mortgage  securing  the  same,  be  then  applicable  to  the  payment  of 
interest  on  its  third  preference  income  mortgage  bond  No.  ." 

3.  The  bonds  thus  issued  were  secured  by  a  certain  mortgage  bearing 
date   the    3d   of  January    1888,    executed  and   delivered  by  The 
Railroad  Company  and  The  Coal  and  Iron  Company  to  The 
Company.     This  mortgage  thus  executed  and  delivered  to  the  said 
Company  was  duly  accepted  by  it  by  writing  under  its  seal,  attested  the 
6th  day  of  March  1888.      It  was  duly  recorded,  in  accordance  with  law, 
in  all  the  counties  of  the  State  of  Pennsylvania  and   in  other  places  in 
which  the  mortgaged  property  was  situated.     A  copy  of  said  mortgage, 
marked  "  Exhibit  A,"  is  filed  herewith,  which  it  is  prayed  may  be  taken  as 
part  of  this  bill. 

Said  mortgage,  subject  to  certain  prior  incumbrances  therein  recited, 
conveyed  all  the  railroad  properties  and  railroads  owned,  leased  and  con- 
trolled by  the  said  The  Railroad  Company,  and  all  railroads  and 
railroad  properties  which  it  might  thereafter  own,  lease  and  control. 
It  also  conveyed  other  properties,  as  is  therein  set  forth,  reference  to  said 
mortgage  being  craved,  and,  inter  alia,  conveyed,  "  all  and  singular  the 
tolls  rents,  revenues,  issues,  profits  and  income  of  said  railroad  company, 
tmd  derived  from  all  railroads,  canals  and  other  property,  and  all  the  cor- 


376  BECEIVBES. 

porate  and  other  rights,  privileges,  appurtenances  and  franchises  of  the 
railroad  company,  acquired  or  to  be  acquired,  connected  with  or  relating 
to  the  mortgaged  premises." 

The  said  mortgage  also  conveyed  all  the  coal  lands,  coal  leases,  iron 
ore  lands,  franchises,  properties  and  other  real  estate  then  belonging  to  the 
said   Tiie  Coal  and    Iron  Company,   together  with  certain  other 

properties  in  said  mortgage  described,  to  which  reference  is  craved,  and 
specifically  ' '  together  with  aU  and  singular  the  tolls,  rents,  revenues, 
issues,  profits  and  income  of  the  said  coal  company  and  derived  from  said 
nioitgaged  property,  and  all  the  corporate  and  other  rights,  privileges, 
appurtenances  and  franchises  of  the  coal  company,  acquired  or  to  be 
acquired,  connected  with  or  relating  to  the  said  lands,  coal  or  iron  mines 
or  other  premises,  or  any  of  them,"  etc. 

4.  By  said  mortgage  it  was  provided  that  ' '  the  railroad  company 
hereby  covenants  and  agrees  to  apply  the  net  earnings  of  the  said  raOroad 
company,  so  far  as  the  same  may  be  available  after  the  payment  of  all 
fixed  charges,  as  hereinafter  defined,  to  the  payment  of  the  interest  up  to 
five  per  centum  per  annum  upon  the  bonds  hereby  secured."  It  further 
provided  :  "  The  railroad  company,  on  or  before  the  15th  day  of  January 
1889,  shall  ascertain  the  net  earnings  applicable  to  the  interest  on  the 
bonds  hereby  secured  for  the  period  from  June  1,  1887,  to  December  1, 
1888,  up  to  7-J-  per  centum  for  said  period,  and  shall  thereafter,  on  or  before 
the  15th  day  of  January  of  each  year,  ascertain  the  net  earnings  for  the 
fiscal  year  ending  the  preceding  30th  of  November,  applicable  to  the 
interest  hereby  secured,  up  to  five  per  centum  per  annum,  and  the  railroad 
company  shall,  on  or  before  the  15th  day  of  January  of  each  year,  furnish 
the  trustee  with  a  statement  showing  the  amount  of  the  net  earnings  appU- 
cable  to  the  interest  on  the  bonds  secured  by  tliis  mortgage,  and  give 
public  notice  of  the  rate  of  interest  payable  on  said  bonds." 

5.  During  the  fiscal  year  ending  the  30th  of  November  1893,  the  net 
earnings  of  the  said  railroad  company  applicable  to  the  interest  upon  the 
third  preference  mortgage  bonds  was  sufficient  to  pay  thereon  the  sum  of 
five  per  centum  per  annum.  Prior  to  the  15th  of  January  1898,  the  said 
railroad  company  furnished  the  trustee  with  a  statement  which  showed 
that  the  amount  of  net  earnings  applicable  to  the  interest  on  the  bonds 
secured  by  the  said  mortgage  was  sufficient  to  pay  five  per  centum  per 
annum  upon  all  of  the  third  preference  bonds.  The  said  railroad  company, 
prior  to  the  first  day  of  February  1893,  gave  public  notice  that  the  rate  of 
interest  payable  on  all  of  the  said  tiiird  preference  mortgage  bonds  was 
five  per  centum  per  annum,  and  that  the  same  would  be  paid  on  the  first 
day  of  February  1893. 

6.  The  complainant  is  the  holder  of  |55,000  third  preference  income 
mortgage  bonds  of  the  said  The  Railroad  Company.  Interest  to 
the  amount  of  $2,750  became  payable  on  said  bonds  by  the  said  railroad 
company,  on  the  first  day  of  February  1893.  Demand  was  made  in  writ- 
ing by  the  complainant  upon  the  said  railroad  company,  prior  to  the  filing 
of  the  present  bill,  to  pay  to  him  the  said  amount.  This  demand  was  re- 
fused by  the  said  railroad  company,  and  it  has  failed  up  to  the  present 
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i;ime  to  pay  him  any  portion  of  the  amount  which  became  due  and  payable 
on  the  first  day  of  February  1893,  on  said  bonds. 

7.  Interest  upon  other  bonds  of  said  issue  held  by  other  owners  remains 
unpaid  by  the  said  railroad  company.  This  complainant,  however,  is  with- 
out the  requisite  knowledge  or  information  to  state  the  extent  of  the 
default  in  payment  of  said  other  interest. 

8.  The  complainant  has  demanded  of  the  said  The  Company 
that  it  shall,  because  of  the  default  in  payment  of  said  interest,  proceed  in 
equity  to  foreclose  said  mortgage,  and  to  bring  about  a  sale  by  judicial 
process  of  the  mortgaged  premises.  The  said  company  has  not  only  refused 
to  institute  such  proceedings,  but  it  has  also  refused  to  make  entry  upon 
the  mortgaged  premises,  and  to  take  possession  of  the  same,  and  to  sell,  or 
proceed  to  sell,  the  mortgaged  premises. 

9.  The  complainant  is  advised  by  counsel,  and,  therefore,  avers  that  it 
is  the  duty  of  the  said  trustee,  by  reason  of  the  default  of  the  said  railroad 
company  to  pay  said  interest  upon  said  bonds,  to  foreclose  the  mortgaged 
premises  for  the  benefit  of  this  complainant,  and  all  the  other  holders  of 
bonds  of  like  character  with  those  owned  by  himself. 

10.  A  very  great  income  can  be  derived  from  the  operation  of  the  said 
The  Railroad  Company  and  The  Coal  and  Iron  Company, 
and  it  will  be  to  the  last  degree  disastrous  should  the  business  of  either  be 
even  temporarily  suspended. 

11.  A  large  amount  of  income  is  now  in  the  possession  of,  or  under  the 
■control  of,  said  two  companies,  justly  applicable,  under  the  terms  of  said 
Tnortgage,  to  the  payment  of  the  interest  due  to  the  complainant.  The 
-said  companies  refuse  to  appropriate  this  income  to  such  payment  and 
threaten  to  apply  the  same  in  and  about  the  payment  of  the  unsecured  in- 
debtedness of  said  companies. 

13.  The  said  The  Railroad  Company  and  The  Coal  and 

Iron  Company,  though  possessed  of  ample  property,  if  the  same  be  judici- 
ously administered  and  held  together,  to  pay  aU  their  indebtedness,  are 
insolvent  in  the  sense  that  they  are  without  funds  in  the  shape  of  cash,  or 
assets  convertible  into  cash,  sufficient  to  pay  their  indebtedness  actually 
matured,  or  which  will  within  a  short  time  mature. 

The  property'  of  each  of  said  companies  is  of  vast  extent  and  enormous 
-value.     That  of  the  said  The  Railroad  Company  consists  of  numer- 

ous railroads  and  canals  owned,  controlled  or  leased  by  it,  together  with 
other  appurtenant  land,  depots,  warehouses,  wharves,  offices  and  other 
structures,  and  of  rolling  stock  and  other  personal  property,  of  great  value 
.and  of  various  kinds  and  descriptions. 

The  property  of  the  said  The  Coal  and  Iron  Company  consists  of 

large  bodies  of  anthracite  coal  lands,  situated  in  Schuylkill,  Northumber- 
land, Columbia  and  Dauphin  Counties,  in  the  State  of  Pennsylvania,  owned 
or  leased  by  it,  the  whole  amounting  to  more  than  80,000  acres,  whereupon 
are  situated  numerous  collieries,  which  are  being  constantly  operated  by 
the  said  The  Coal  and  Iron  Company.      It  also  consists   of  large 

bodies  of  land  beyond  the  coal  measures,  and  of  furnaces,  rolling  mills,  and 
K)f  a  vast  amount  of  personal  property. 
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The  business  of  the  said  The  Railroad  Company  is  that  of  trans- 

porting freight  and  passengers.     The  business  of  the  said  The  Coal 

and  Iron  Company  is  that  of  mining  coal  a'nd  iron  ore  and  of  manufactur- 
ing iron. 

The  two  companies  together  employ  and  require  to  employ  the  services, 
of  many  thousand  employees.  Although  the  two  corporations  are  distinct, 
the  said  The  BaUroad  Company  owns  all  the  stock  of  the  said  The 

Coal  and  Iron  Company.     The  business  of  the  two  companies  is  so 
intimately  connected  that  the  operations  of  the  said  The  Eaih'oad 

Company  depend  largely  upon  those  of  The  Coal  and  Iron  Company. 

By  reason  of  the  inability  of  the  said  companies  to  procure  the  means 
to  conduct  the  operations  of  the  same,  the  said  Railroad  Company, 

will  be  unable  to  transport  passengers,  freight  and  coal  over  the  system  of 
railroads  above  referred  to,  extending  to  and  into  the  States  of  Pennsylvania, 
Delaware,  Maryland,  New  Jersey  and  New  York.     The  said  Coal 

and  Iron  Company  will  be  unable  to  paj'  the  wages  of  the  persons  employed 
in  operating  its  mines  and  collieries,  and  will,  therefore,  be  prevented  from 
continuing  the  mining  of  coal,  which  is  necessary  for  public  use,  the  result 
of  which  will  be  great  harm  and  inconvenience  to  the  public,  as  well  as- 
serious  inconvenience  and  damage  to  the  said  railroads,  canals,  mines  and 
property,  by  reason  of  the  failure  to  run  and  operate  the  same. 

13.  The  property  of  the  said  railroad  company  is  encumbered  by  mort- 
gages or  deeds  of  trust  securing  various  issues  of  bonds  representing  its 
funded  debt.  The  so-called  floating  indebtedness  of  the  said  company  is 
also  very  large.  Bonds,  stocks  and  other  securities  and  assets  of  the  com- 
pany of  various  kinds,  of  great  intrinsic  value,  are  pledged  for  the  payment 
thereof.  The  company  is  also  indebted  for  taxes,  for  balances  due  other 
railroad  companies  in  the  adjustment  and  interchange  of  business,  for 
arrears  of  wages  and  salaries  due  its  own  employees,  and  for  large  sums 
due  for  materials  and  supplies.  The  said  railroad  company  is  utterly  un- 
able, out  of  assets  immediately  available  for  the  purpose,  to  discharge  or 
provide  for  this  indebtedness.  There  is  imminent  danger  of  its  property 
being  levied  on,  attached,  disintegrated  and  sacrificed.  Such  levies  or 
attachments  will  work  irreparable  injury  not  only  to  itself  but  to  its 
creditors. 

The  property  of  the  said  Coal  and  Iron  Company  is  also  heavily 

encumbered  by  a  great  variety  of  mortgages  securing  bonds  and  issues  of 
bonds.  The  said  company  is  also  largely  indebted,  not  only  to  The 
Railroad  Company,  but  for  materials  and  supiolies  and  other  expenses  in- 
cident to  its  business.  The  wages  and  salaries  due  its  employees  are  unpaid 
to  a  very  lai-ge  amount.  It  is  utterly  unable,  out  of  assets  immediately 
available,  to  discharge  or  provide  for  this  indebtedness.  There  is  imminent 
danger  of  its  property  being  levied  upon,  attached,  sold  and  disintegrated, 
to  the  irreparable  injury  of  its  creditors. 

14.  The  business  of  the  said  two  companies,  under  ordinary  circum- 
stances, would  yield  an  income  far  more  than  sufficient  to  provide  for  the 
payment  of  the  interest  due  upon  the  bonds  held  by  the  complainant.  The 
present  condition  of  the  said  companies  is  largely  the  result  of  demands  of 
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loans  for  which  there  is  ample  securib-  pledged  with  the  lenders,  but  whicK 
loans  the  holders  thereof  are  unwilling  at  the  present  time  to  renew. 

15.  Under  these  circumstances  the  interference  of  a  court  in  equity  for 
the  ascertainment  and  enforcement  of  complainant's  rights  is  imperatively 
required,  and  especially  for  the  immediate  appointment  of  a  receiver  or  re- 
ceivers to  take  charge  of,  keep  and  preserve  the  property  of  the  said  two 
companies,  continue  their  business,  receive  and  properly  approijriate  the 
income  thereof,  until  the  final  decree  of  tlie  court  in  tlie  premises. 

The  complainant,  therefore,  suing  in  this  respect,  as  well  on  his  own 
behalf  as  on  behalf  of  such  others,  creditors  of  tlie  said  defendants,  as  may 
be  entitled  to  sue,  and  all  other  creditors  who  may  come  in  and  contribute 
to  the  expenses  hereof,  and  being  without  sufScient  remedy  at  law,  prays. 
for  equitable  relief  as  follows  : 

(a)  That  the  rights  of  complainant  and  of  the  other  holders  of  the  third 
preference  income  mortgage  bonds  of  the  said  railroad  company,  in  or  to- 
the  property,  real  and  pereonal,  of  the  said  railroad  company,  and  of  the  said 
coal  and  iron  company,  mortgaged  to  secure  the  said  bonds,  may  be  ascer- 
tained and  defined. 

(6)  That  the  said  The  Company  may  be  required  to  institute  pro- 

ceedings in  equity  for  the  foreclosure  of  the  said  mortgage,  and  for  the  sale- 
by  judicial  process  of  the  mortgaged  premises,  for  the  purpose  of  realizing 
proceeds  with  which  to  pay  the  amount  of  interest  due  to  the  complainant 
and  to  the  other  preference  income  mortgage  bondholders,  and  to  pay  the 
principal  of  the  said  bonds. 

(c)  That  the  said  The  Company  may  be  required  to  enter  upon 
and  take  possession  of  the  mortgaged  property  of  the  said  raUroad  company 
and  of  the  said  coal  and  iron  company,  and  to  maintain,  use  and  operate 
the  same,  pending  the  final  decree  of  the  court  in  the  premises,  and  that  by 
such  final  decree  it  may  be  ordered  to  exercise  the  power  of  sale  contained 
in  the  said  mortgage,  unless  in  the  interim  the  default  upon  the  said  bonds 
shall  be  cured  by  payment  of  all  arrears  of  interest  thereupon. 

(d)  That  a  decree  shall  be  entered  determining  the  fact  of  default  in  the 
payment  of  the  interest  due  to  the  complainant,  and  to  other .  holders,  upon 
the  said  third  preference  income  mortgage  bonds,  and  that  said  decree  shall 
order  and  direct  the  sale  of  the  mortgaged  premises,  unless  the  default  in 
the  payment  of  the  said  interest  shall  be  afterwards  cured  by  payment  of 
all  arrears  thereof. 

(e)  That  a  receiver  or  receivers  may  be  appointed,  with  full  power  and 
authority  to  demand,  sue  for,  collect,  receive  and  take,  in  his  or  their  pos- 
session, the  goods,  chattels,  rights,  credits,  moneys  and  efiEects,  lands,  tene- 
ments, books,  papers  and  property  of  every  description  belonging  to  the 
said  companies,  defendants,  and  to  sell,  convey  and  assign  all  the  said  real 
and  personal  property,  the  proceeds  thereof  to  be  disposed  of  by  the  said 
receiver  or  receivers,  from  time  to  time,  under  the  direction  of  the  court, 
among  the  creditors  of  the  said  defendants,  first  paying  to  the  said  receiver 
or  receivers  such  reasonable  compensation  as  the  court  may  deem  just  and 
proper,  and  also  deducting  the  costs  of  the  proceedings  of  the  said  court, 
and  that  said  receiver  or  receivers  may  receive  from  the  said  court,  in  ad- 
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-dition  to  the  ordinary  p6wers  possessed  by  such  receiver  or  receivers,  full 
power  and  authority  to  run  and  operate  said  raUroads,  canals  and  premises, 
and  to  manage  and  operate  said  mines,  estates  and  property,  as  well 
those  leased  by  the  said  companies,  defendants,  as  those  constructed,  ac- 
quired or  procured  by  it  or  them  under  its  or  their  charter,  and  to  preserve 
and  protect  the  corporate  franchises,  privileges  and  property,  and  to  pre- 
serve the  corporate  existence  of  each  and  both  of  the  said  companies,  de- 
fendants, and  to  preserve  said  railroads,  canals,  mines,  estates  and  property 
from  being  sacrificed  under  any  proceedings  which  can  or  may  be  taken, 
and  likely  to  prejudice  or  sacrifice  the  same,  and  that  an  injunction  may 
issue  against  the  said  defendants  and  all  persons  claiming  to  act  by,  through 
or  under  them,  and  all  other  persons,  to  restrain  them  from  interfering  with 
the  said  receiver  or  receivers  taking  possession  of  and  managing  the  said 
property,  and  that  the  complainant  may  have  such  further  relief  in  the 
premises  as  the  nature  of  the  case  may  require,  and  as  may  be  agreeable  to 
-equity. 

(/)  That  the  Eailroad  Company  and  the  Coal  and  Iron 

Company,  and  the  Company,  the  latter  in   its  capacity  as  trustee 

Tinder  the  said  indenture  of  mortgage,  be  each  required,  under  its  respective 
corporate  seal,  to  answer  all  and  singular  the  matters  liereinbefore  stated. 

(g)  That  the  amount  due  upon  the  bonds,  principal  and  interest,  intended 
to  be  secured  by  the  said  third  preference  mortgage,  be  ascertained  and  de- 
termined in  such  manner  as  the  court  may  direct. 

Qi)  That  a  decree  be  entered  directing  the  defendant,  The  Railroad 

Company,  to  pay  what  shall  appear  to  be  due  upon  taking  such  account,  at 
such  reasonable  and  proper  time  as  to  the  court  shall  seem  meet,  and  in 
such  manner  as  shall  be  in  accordance  with  the  practice  of  the  courts  of 
equity. 

(i)  That  in  default  of  such  payment  it  be  decreed  that  the  said  The 
Railroad  Company  and  The  Coal  and  Iron  Company  be 

absolutely  barred  and  precluded  of  and  from  aU  rights  and  equity  of  re- 
demption in  and  to  the  said  mortgaged  premises,  and  that  a  decree  by  this 
court  be  entered  directing  the  sale  of  the  whole  mortgaged  premises  as  an 
entirety  by  the  said  The  Company,  or  by  a  master,  or  such  other 

person,  and  in  such  manner  as  the  court  may  deem  meet  and  suitable  under 
the  circumstances  of  the  case. 

(j)  Such  other  and  further  relief  as  the  court  may  deem  proper  and 
equitable. 

May  it  please  your  Honors  to  grant  the  complainant  a  writ  of  subpoena, 
to  be  directed  to  the  said  defendants,  thereby  commanding  each  of  them  to 
be  and  appear  on  a  certain  day  before  the  said  court,  and  then  and  there 
full,  true,  direct  and  perfect  answer  make  to  all  and  singular  the  premises, 
a,nd  further  to  perform  and  abide  by  such  further  order,  direction  and  de- 
cree therein  as  to  the  said  court  shall  seem  meet. 

And  the  complainant  will  ever  pray,  etc. 

J.  G., 

For  Complainant. 
(Afadavit.) 

(Attach  "Exhibit  A.") 
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§  5585.    Other  Forms  of  Bills  for  Eeceivers. 

See  Chapters  on  "  Corporations  "  and  "Accounts  "  in  this- 
book. 


g  5586.    Practice. 

When  the  bill  has  been  drafted,  printed  and  served  as 
in  other  cases  in  equity,  the  usual  practice  is  to  make  the 
motion  for  a  receiver  as  on  a  motion  for  an  injunction. 

Due  notice  of  the  motion  must  be  given  the  defendant. 

In  extraordinary  cases,  where  irreparable  injury  would 
be  occasioned  by  delay,  service  of  the  bill  and  notice  of  th& 
motion  may  be  dispensed  with. 

In  Philadelphia  the  motion  is  usually  heard  on  Satur- 
day at  the  close  of  the  lists. 

It  may  be  made  at  chambers. 

It  is  well  settled  that  the  application  may  be  made  be- 
fore answer  filed. 

Under  the  former  practice  in  support  of  the  formal, 
motion  the  plaintiff  read  the  bill  of  complaint  and  affida- 
vits. The  defendant  replied  by  affidavits  or,  if  there  had 
been  time,  by  printed  answer. 

Where  the  answer  was  filed  after  notice  of  the  motion, 
it  was  treated  merely  as  an  affidavit,  and  counter-affidavits, 
were  permitted  to  be  read. 

The  new  Equity  Eules  prescribe  the  practice  in  injunc- 
tion cases,  but  make  no  mention  of  receivers. 

The  appointment  of  a  receiver  goes  hand  in  hand  with 
an  injunction,  and  a  case  which  requires  the  appointment 
of  a  receiver  also  justifies  granting  an  injunction.  (See- 
§  5572.) 

Under  Equity  Eule  XI.,  §  58,  it  is  provided  that  on 
all  interlocutory  applications,  as  for  the  appointment  of  a 
receiver,  either  party  shall  be  at  liberty  to  produce  his  wit- 
nesses for  examination  in  open  court  at  the  hearing  of  the 
application,  as  to  all  such  matters  as  could  be  proved  by 
their  affidavits,  subject  to  cross-examination  as  in  other 
cases   or  upon  reasonable  notice,  to  require  the  other  party 
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to  produce  his  witnesses  for  examination  in  open  court,  un- 
less sufficient  cause  be  shown  to  the  contrary. 

The  right  of  enforcing  this  rule  resides  with  the  judge 
in  his  discretion. 

Under  the  recent  Equity  Rules,  where  an  ex  parte 
injunction  has  been  granted,  the  evidence  upon  the  hearing 
lot  the  end  of  four  days,  or  such  other  time  as  may  be  fixed, 
iimst  be  taken  subject  to  cross-examination,  and  ex  parte 
afSdavits  will  not  be  received. 

The  practice  on  the  motion  for  a  preliminary  injunction 
is  fully  described  in  the  Chapter  "Injunctions"  in  this 
book.  The  practice  on  a  motion  for  a  receiver  is  the 
same. 

It  may  be  here  observed  that  the  object  of  the  appoint- 
ment of  a  receiver  being  to  preserve  the  property,  the  ap- 
plication is  usually  on  interlocutory  motion.  A  receiver 
may  be  appointed  on  final  decree.  The  motion  may  be  made 
at  any  time,  and  if  refused  may  be  renewed  upon  sufficient 
cause  shown  since  the  refusal. 

The  court,  in  addition  to  the  evidence,  will  hear  all 
questions  of  law  involved. 

If  the  court  refuse  the  motion,  a  formal  order  should 
be  handed  to  the  court  dismissing  or  refusing  the  motion, 
and  filed  of  record. 

If  the  court  grant  the  motion,  three  things  should  be 
considered  :  (a)  the  decree,  (6)  whom  the  court  will  appoint, 
(c)  the  bond. 

(a)  The  decree  should  be  drawn  with  care,  and  should 
recite  fully  the  powers  of  the  receiver  appointed. 

This  matter  is  frequently  slighted.  But  it  is  recom- 
mended that  in  all  cases  the  decree  should  be  prepared  and 
presented.  More  than  the  formal  entry  by  the  court  in  its 
minute  book  should  be  required  in  so  extraordinary  a  pro- 
ceeding. 

When  prepared,  it  should  be  submitted  to  counsel  for 
defendant,  and  if  approved,  presented  to  the  court. 

The  decree  should  name  the  receiver,  the  security  re- 
quired, how  the  sureties  shall  be  approved,  what  property 
the  receiver  shall  control,  and  his  powers.     It  should  be 
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brief  or  lengthy  according  to  the  necessities  and  require- 
ments of  the  case. 

(6)  The  receiver  must  be  an  indifferent  person.  He 
must  not  be  a  party  in  interest.  The  question  of  ehgibihty 
has  been  considered. 

The  court  usually  appoints  upon  the  nomination  of 
counsel  representing  the  plaintiff.  Sometimes  the  sugges- 
tion or  nomination  is  filed  of  record. 

(c)  The  bond  must  cover  the  full  value  of  the  property 
committed  to  the  custody  of  the  receiver.  Two  sureties  are 
usually  required,  who  are  approved  by  the  court  or  the 
clerk  as  directed  by  the  decree. 

^  5587.    Form  of  Decree  Appointing  Receiver,  etc. 

(Caption.) 

And  now,  to  wit,  (date,)  upon  consideration  of  bUl,  answer  and  testi- 
mony, and  on  motion  of  L.  M.,  pro  plaintiff.     It  is  ordered  and  decreed  : 

(a)  That  ,  Esq. ,  be  and  he  is  hereby  appointed  receiver  of  all  the 
assets  and  property  (if  a  corporation  add,  franchises,  rights,  privileges,  etc. ,) 
of  whatsoever  kind  of  the  (defendant)  within  the  jurisdiction  of  said  court, 
with  power  to  take,  hold,  demand,  receive  and  collect  all  the  funds,  assets  and 
property  belonging  to  (defendant),  or  in  the  hands  of  any  debtor,  agent  or 
depository  of  said  defendant,  and  to  account  to  the  court  for  the  same. 
And  any  debtor,  agent  or  depository  of  said  defendant,  as  well  as  the  defend- 
ant himself,  is  hereby  directed  to  forthwith  pay,  deUver  and  assign  all  money, 
•securities,  assets  and  property  of  every  kind  whatsoever  to  said  receiver. 
And  the  said  receiver  is  hereby  empowered  to  bring,  prosecute  and  defend 
all  suits  at  law  or  in  equity  which  in  his  judgment  may  be  necessary  for  the 
preservation  and  protection  of  the  property  and  interests  under  his  care  and 
control. 

And  the  said  receiver  shall  file  an  inventory  and  appraisement  of  the 
property  committed  to  his  custody,  and  shall  file  his  account  and  accounts 
therefor  and  shall  distribute  the  same  according  to  law  to  the  persons  en- 
titled thereto,  with  such  other,  powers  as  may  be  necessary  and  incident  to 
protect  the  rights  and  interests  of  all  parties  in  interest. 

(b)  That  upon  security  being  entered  by  the  said  receiver  as  required 
by  law,  the  defendant,  his  agent  and  employees  are  hereby  enjoined  from 
retaining  or  taking  possession  of  the  money,  or  retaining,  taking,  delivering 
or  assigning  any  of  the  assets  or  property  (franchises,  rights,  privileges, 
etc.)  of  said  (defendant),  and  from  collecting  or  receiving  any  of  the 
money,  assets,  securities  or  property  of  said  (defendant),  or  in  anywise 
dealtag  therewith,  or  in  molesting  or  interfering  with  the  full  and  absolute 
possession  and  control  thereof  by  the  said  receiver. 

(c)  That  security  be  entered  in  |  ,  to  be  approved  by  the  court  (or 

the  clerk  of  the  court).  -  •    ■,      . 

(Signature  of  judge.) 
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§  55S8.    Form  of  Order  Appointing  Beceivers  of  an  Insolvent 
Bailroad  Corporation. 

(Caption.) 

And  now,  to  wit,  ,  this  cause  came  on  to  be  heard  upon  bill 

and  affidavit,  J.  J.  appearing  for  the  complainant,  T.  H.  for  The 
Railroad  Company  and  The  Coal  and  Iron  Company,  upon  motion 

for  the  appointment  of  receivers  :  and  thereupon,  after  due  deliberation,  it 
is  adjudged  and   ordered  and  decreed  that  be,   and  are  hereby 

appointed  receivers  of  said  corporations,  defendants,  and  of  all  the  rail- 
i-oads  and  canals  owned,  leased  or  operated  by  the  said  The  Rail- 

road Company,  and  of  all  the  real  and  personal  property  of  the  said  The 
Coal  and  Iron  Company  and  of  the  said  The  Railroad  Com- 

pany, of  whatever  kind  and  description  and  wheresoever  situated,  includ- 
ing all  collieries,  steamships,  canal  boats,  barges,  locomotives,  cars  and 
other  rolling  stock,  tools,  machinery,  coal  yards  and  fixtures,  coal  on  hand 
;'.t  the  mines,  at  the  points  of  shipment  and  elsewhere  ;  all  books  of  ac- 
count, money  debts,  things  in  action,  bonds,  securities,  deeds  of  writing, 
leases,  muniments  of  title,  bills  receivable,  rents,  profits  and  income  of  the 
Ijremises  accruing  and  to  accrue,  as  well  as  all  rights,  easements,  privileges 
and  franchises  of  the  said  corporations  defendant ;  that  the  said  receivers 
be,  and  they  are  hereby  authorized  to  run  and  operate  the  said  railroads 
and  canals,  and  operate  such  other  railroads  as  the  said  The  Rail- 

road Company  holds,  under  lease  or  otherwise,  and  has  heretofore  run,  and 
to  run  and  operate  the  canals  held  or  owned  by  the  said  company,  and  to 
exercise  the  authority  and  franchises  of  the  said  company,' and  to  preserve 
the  said  property  in  proper  condition  and  repair,  so  that  it  may  be  with 
safety  and  most  advantageously  used,  and  to  protect  the  title  and  posses- 
sion of  the  same,  and  to  employ  such  persons  and  to  make  such  payments 
and  disbursements  as  may  be  needful  and  proper  in  so  doing  ;  that  the  said 
receivers  be  and  they  are  hereby  authorized  to  collect  the  income,  toUs  and 
profits  of  the  said  railroads  and  canals,  and  to  make  appropriate  payments 
therefrom  on  account  of  accruing  rents  and  other  necessary  charges  ;  also 
all  the  sums  now  due  and  maturing  and  to  arise  and  mature  for  materials 
and  supplies  about  the  operation,  and  for  the  use  of  the  said  railroads  and 
canals  ;  and  that  they  pay  aU  rents  and  taxes  due  and  gi-owing  due  by  the 
aforesaid  corporations  defendant,  and  all  sums  due  and  to  become  due  to 
other  railroads  and  canals  by  said  corporations,  with  respect  to  their  asso- 
ciated operation. 

And  it  is  also  adjudged,  ordered  and  decreed  that  the  said  receivers 
be,  and  they  are  hereby  authorized  to  make  payment  from  and  out  of 
the  income,  toUs  and  profits  of  the  property  of  the  said  companies,  of  all 
the  sums  now  due  and  maturing,  and  to  arise  and  mature,  to  the  em- 
ployees of  the  said  The  Railroad  Company  and  The  Coal  and 
Iron  Company.  No  payment  to  be  made  under  the  said  order  for  either 
materials  and  supplies  or  for  wages  due  and  maturing,  except  such  as  has 
become  due  within  four  months  last  past,  or  which  shall  hereafter  arise 
and  mature,  with  leave  to  any  party  to  move  for  further  orders. 

And  it  is  further  ordered  that  the  said  receivers  be  authorized  and 
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directed  to  keep  the  mines  and  other  property  of  the  said  The  Coal 

and  Iron  Company  employed  and  used  in  the  manner  they  have  heretofore 
been  used  and  employed,  so  far  as  the  said  receivers  shall  deem  it  to  be  for 
the  best  interests  of  all  parties  concerned,  and  to  continue  the  mining  opera- 
tions of  the  said  The  Coal  and  Iron  Company,  and  to  sell  and  dispose 
of  the  coal  already  mined  or  to  be  mined,  either  for  cash  or  on  the  usual 
credits,  and  out  of  the  proceeds  thereof  to  pay  the  wages  and  taxes,  roy- 
alties, rents,  freights,  debts  for  suppUes  and  interest  due  on  securities 
charged  on  the  property,  to  protect  the  same  from  forfeiture,  and  that  they, 
with  all  convenient  speed,  ascertain  and  report  the  state,  condition  and  cir- 
cumstances of  the  property,  and  of  the  debts  and  liabilities  charged  thereon 
or  owing  by  the  corporations  defendant. 

And  it  is  further  ordered  that  the  joint  and  several  bond  of  tlie  said 
receivers  in  the  sum  of  $500,000,  to  be  approved  by  the  court,  conditioned 
that  they  shall  well,  truly  and  duly  perform  the  duties  of  their  office,  and 
duly  accovmt  for  aU  moneys  or  property  that  may  come  into  their  hands, 
and  abide  by  and  perform  all  things  which  they  shall  be  directed  to  do,  be 
forthwith  filed  in  the  ofRce  of  the  clerk  ;  and  the  said  receivers  are  ordered 
and  directed  to  keep  accounts  of  all  the  sums  received  and  paid  out  by  them, 
on  account  of  the  said  corporations  respectively,  and  to  pass  their  accounts 
monthly  before  ,  Esq.,  who  is  hereby  appointed  special  master  in 

the  cause,  and  that  the  said  receivers  be,  and  are  hereby  authorized  to  em- 
ploy such  agents  and  assistants  and  counsel  as  may  be  necessary  for  the 
eSectual  discharge  of  their  duties  by  this  order  conferred. 

It  is  further  ordered  that  an  injunction  be  issued  against  the  defend- 
ants and  all  other  persons  claiming  to  act  by,  through  or  under  them,  and 
all  other  persons,  to  restrain  them  from  interfering  with  the  said  receivers 
taking  possession  of  and  managing  the  said  property,  with  leave  to  any 
party  in  interest  to  apply  for  further  directions. 

(Signature  of  judge.) 

§  5589.    Form  of  Bond  of  Receiver. 

C.  P.  No.        .  Term,  18    .    No. 

(Caption.) 

Enow  all  men  by  these  presents,  That  we,  (name  of  receiver.)  (names  of 
sureties,)  are  held  and  firmly  bound  unto  the  Commonwealth  of  Pennsyl- 
vania, in  the  sum  of  dollars,  lawful  money  of  the  United  States  of 
America,  to  be  paid  to  the  said  Commonwealth,  its  certain  attorney  or 
assi<^ns ;  to  which  payment,  well  and  truly  to  be  made,  we  do  bind  and 
oblio-e  ourselves,  our  heirs,  executors,  administrators,  successors  and 
assigns,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals.     Dated  the  day  of  ,  A.  D.  one 

thousand  eight  hundred  and  ninety-five  (1895). 

Whereas,  the  Court  of  Common  Pleas,  No.  ,  for  the  County  of 

Philadelphia,  on  the  day  of  ,  A.  D.  1895,  ordered  and  decreed 

(here  recite  decree.) 
25 
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Now  THE  CONDITION  OF  THIS  OBLIGATION  IS  SUCH,  That  if  the  above 
bounden  (name  of  receiver)  shall  well  and  faithfully  execute  the  said  trust 
in  all  legal  respects,  then  this  obligation  is  to  be  void  ;  otherwise  it  is  to 
remain  in  full  force  and  virtue. 


Sealed  and  delivered  in     )  [Seal.] 

the  presence  of  )  [Seal.] 


g  5590.    Duties  of  Receiver  After  Appointmeiit. 

A  bond  with  good  and  sufficient  security  should  be  pre- 
sented to  the  court  for  its  approval  as  directed  by  the  decree, 
.after  which  the  bond  is  filed.  Frequently  a  corporation 
becomes  surety.  If  personal  security  is  offered  the  surety 
must  own  real  estate  in  the  county. 

It  is  not  necessary  to  advertise  the  appointment. 
''Within  a  reasonable  time  an  inventory  and  appraise- 
rment  should  be  filed.  This  is  not  always  done,  but  for  the 
protection  of  the  receiver  it  should  be  filed. 

The  practice  is  to  present  a  petition  for  the  appointment 
of  appraisers. 

If  those  in  possession  of  the  property  refuse  to  surrender 
it  to  the  custody  of  the  receiver,  it  is  a  contempt  of  court, 
and  upon  proper  application  therefor  the  court  will  issue  an 
attachment.  The  practice  is  explained  in  the  Chapter  on 
■"  Injunctions." 

At  the  proper  time  the  receiver  should  file  his  account. 

The  account  is  referred  to  a  master,  who  audits  the  ac- 
count and  reports  to  the  court  the  facts  and  a  schedule  of 
distribution. 

The  duties  of  the  master  are  similar  to  those  of  an 
auditor. 

He  should  duly  advertise  his  first  meeting  and  proceed 
as  in  other  equity  cases. 

The  proceedings  before  him  conform  to  the  usual  prac- 
tice in  equity  cases. 

It  may  here  be  stated  that  if,  in  the  course  of  his  duties, 
the  receiver  is  in  doubt,  he  should  submit  the  question  to 
1  counsel  for  advice. 

If  it  be  necessary,  a  petition  should  be  presented  to  the 
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■court   setting   forth   the  facts    and   attaching  a  form  of 
decree.     The  decree   will   be  a  protection. 

The  receiver  is  entitled  to  apply  to  the  court  at  any  time, 
and  in  the  execution  of  contracts,  instruments  (except  those 
of  a  simple  nature),  settling  suits,  claims,  etc.,  issuing 
receiver's  certificates,  etc.,  etc.,  a  decree  should  be  secured 
in  advance. 

§  5591.    Form  of  Petition  by  Receiver   for  the  Appointment 
of  Appraisers,  and  Decree. 

In  the  Court  of  Common  Pleas  op  County. 

C.  P.  1 

V.  \  Term,  .     No. 

O.  F.  G.  J 

The  petition  of  J.  T.  respectfully  sets  forth  : 

That  by  decree  of  this  court   your  petitioner  was  on  the  day  of 

January   18         ,   appointed  receiver    of  the  defendant  ,   and  pur- 

suant thereto  has  taken  charge  of  its  estate  and  effects,  and  has  assumed 
tlie  discharge  of  his  duty  as  receiver. 

That  said  property  consists  of  real  and  personal  estate,  and  that  he  has 
made  a  full  and  detailed  inventory  of  the  same,  so  far  as  has  come  to  his 
linowledge.  Your  petitioner  believes  that  it  is  necessary  and  of  advantage 
to  all  parties  interested  in  said  estate  to  have  said  property  and  effects 
valued  and  appraised,  and  he  therefore  prays  your  honorable  court  to 
appoint  two  disinterested  persons  to  value  and  appraise  all  the  estate  and 
effects  of  said  defendant  which  have  come  into  the  custody  and  possession 
of  your  petitioner.     And  he  will  ever,  etc. 

(Signature  of  petitioner.) 


City  of  Philadelphia, 

State  of  Pennsylvania. 

Before  me,  the  subscriber,  a  notary  public  in  and  for  said  State,  resid- 
ing in  Philadelphia,  personally  appeared  J.  T.,  receiver  aforesaid,  who,  being 
duly  sworn  according  to  law,  says  that  the  statements  contained  in  the 
foregoing  petition  are  true  and  correct. 

-Sworn    to    and    subscribed   this     \ 

day  of  March,  1893.  \     J.  T. 

L.  M.,         ) 
Notary  Public. 

And  now,  March  ,  18        ,  upon  consideration  of  the  matters  ia 
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the  subjoined  petition  contained,  A.  B.  and  C.  D.  are  appointed  appraisers 
of  the  estate  and  effects  of  O.  F.  G.,  in  the  custody  of  J.  T.,  receiver. 

(Signature  of  judge.) 

§  5592.    Form  of  Inventory  and  Appraisement — Oath. 

State  of  Pennsylvania, 


ss.  : 
City  op  Philadelphia. 

Before  me,  a  notary  public  in  and  for  said  State,  personally  appeared 
A.  B.  and  C.  D. ,  who  being  by  me  duly  sworn  according  to  law,  say,  that  as 
appraisers  of  the  estate  and  effects  of  O.  F.  G.,  in  the  possession  of  J.  T., 
receiver  thereof,  they  will  discharge  their  duties  with  fidelity  and  care. 

Sworn   to   and   subscribed   this     ^  .    -r, 

day  of  March,  18       .  h  ^' ^' 

L.  M.,         )  ^-  ^■ 
Notary  Public. 


Inventory  and  Appraisement  of  the  Estate  and  Effects  of  the  0.  F.  G.  in 
the  Possession  of  J.  T.,  Receiver. 

(Here  set  forth  the  property  and  the  value  of  each  part.) 
(The  appraisers  should  sign  at  the  end.) 


City  of  Philadelphia, 
State  op  Pennsylvania. 

Before  me,  the  subscriber,  personally  appeared  J.  T.,  receiver  afore- 
said, who,  being  by  me  duly  sworn,  deposes  and  says  that  the  foregoing  is  a 
full  and  complete  inventory  of  the  estate  and  effects  of  said  O.  F.  G.,  of 
which  he  is  receiver,  which  have  come  into  the  possession  and  custody  of 
said,  receiver. 

Sworn  to  and  subscribed  before  ^ 

me,  this  day  of  March,  I     J.  T. 

18    .  L.  M.,  ) 

Notary  Public. 

§  5593.    Proceedings  Subsequent  to  Interlocutory  Motion. 

The  suit  proceeds  as  in  other  equity  cases.  This  is  fully 
sketched  in  the  Chapter  on  "  Injunctions."  It  may  be  that 
the  sole  purpose  of  the  bill  is  the  appointment  of  a  receiver, 
and  that  this  is  the  sole  relief  needed.  If  this  be  so,  it  is 
unnecessary  to  proceed  to  final  decree. 
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§  5594.  When  Appointed  in  One  State,  Receivers  will  be 
Recognized  in  Another  State  and  in  the  U.  S. 
Courts. 

The  practice  is  for  the  other  jurisdiction  to  appoint  the 
same  receiver  on  petition.  But  his  claims  must  not  conflict 
Mrith  citizens  of  the  second  State. 

Tlie  appointment  of  a  receiver  in  one  State  is  recognized, 
as  a  matter  of  comity,  in  others,  unless  his  claim  come  in 
conflict  with  that  of  the  citizens  of  the  State  in  vi'-hich  the 
proceedings  arise.  Filley  v.  Organ  Co.,  3  Kulp,  396  (1885)  ; 
BaghijY.  R.  B.  Co.,  86  Pa.  St.,  291  (1878);  Hintermeister 
V.  Organ  Co.,  3  Kulp,  490  (1885)  ;  Williams  y.  Hintermeis- 
ter, Id.,  499  (1885).  In  the  latter  case,  the  United  States 
Circuit  Court  appointed  an  ancillary  receiver. 

A  distinction  is  made  between  involuntary  transfers  of 
property,  such  as  work  by  operation  of  law,  as  foreign 
bankrupt  and  insolvent  laws,  and  voluntary  conveyances. 
The  distinction  is  based  upon  the  reason  that  a  voluntary 
transfer,  if  valid  where  made,  ought  generally  to  be  valid 
everywhere,  being  the  exercise  of  the  personal  right  of  the 
owner  to  dispose  of  his  own,  while  an  assignment  by  opera- 
tion of  law  has  no  legal  operation  out  of  the  State  in  which 
the  law  was  passed.  An  involuntary  transfer  of  mov- 
able property  abroad,  by  process  at  home,  does  not  divest 
the  title  to  the  prejudice  of  creditors  domiciled  at  the  place  of 
the  actual  situs,  but  a  voluntary  transfer  by  the  act  of  the 
owner  divests  it  everywhere.  The  legal  situs  follows  the 
domicil  of  the  owner,  and  the  law  of  the  actual  situs 
protects  the  claims  of  the  domiciled  creditors  there  only 
against  transfers  by  operation  of  law.  Sjjeed  v.  May,  17 
Pa.  St. ,  94  (1851).  And  this  rule  applies  to  the  appointment 
of  receivers  whose  functions  and  powers  are  limited  to  the 
territorial  jurisdiction  of  the  court  appointing  them,  except 
so  far  as,  by  the  doctrine  of  comity,  the  State  courts  lend 
their  aid  in  instituting  and  maintaining  suits,  when  not  in 
conflict  with  the  rights  of  their  own  citizens.  The  appoint- 
ment of  a  receiver  in  one  State  is  now  recognized,  as  a 
matter  of  comit}^  in  others,  unless  his  claims  come  in  con- 
flict with  those  citizens  of  the  State  in  which  the  proceed- 
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ings  arise.  High  on  Eeceivers,  §  il ;  Rink  v.  St.  John,  29' 
Barb.,  585  (1859).  Mayer,  P.  J.,  in  Clark  Co.  v.  Supply- 
Co.,  3  Dist.  Eep.,  518(1894). 

In  this  case  the  claims  of  a  receiver  appointed  in 
New  Jersey  were  postponed  to  an  attachment  issued 
by  citizens  of  New  York ;  such  citizens,  under  the 
Constitution  of  the  United  States,  are  entitled  to  all 
the  privileges  and  immunities  of  citizens  of  this  State. 
In  Bagby  v.  R.  R.  Co.,  86  Pa.  St.,  291  (18Y8),  there  was  a 
conflict  between  a  Virginia  receiver  and  citizens  of  that 
State  who  had  issued  a  foreign  attachment.  The  receiver's 
claim  to  the  fund  was  allowed  upon  the  ground  that  the 
decree  of  the  Virginia  court  appointing  the  receiver  was 
binding  upon  all  citizens  of  that  State. 

A  receiver  was  appointed  by  the  Court  of  Chancery  of 
Tennessee,  of  the  goods  and  effects  of  B.,  one  of  its  citizens. 
Subsequently,  an  attachment  was  issued  by  a  citizen  of 
Kentucky,  against  moneys  of  B.  in  the  hands  of  a  citizen 
of  Pennsylvania.  It  was  held  that  the  attaching  creditor 
was  entitled  to  the  money  as  against  the  receiver.  Warren 
V.  Bank,  7  Phila.  156  (1869). 

A  receiver  cannot  sue,  in  a  foreign  jurisdiction,  for  the 
property  of  the  debtor.  Where  there  is  an  injunction 
restraining  such  debtor  from  disposing  of  his  property,  part 
of  which  is  out  of  the  jurisdiction  of  the  court,  obedience 
to  the  injunction  may  be  compelled  by  coercing  the  person 
of  the  debtor,  and  thereby  oblige  him  either  to  bring  the 
property  in  dispute  within  the  jurisdiction  of  the  court,  or 
to  execute  a  transfer  or  conveyance  sufficient  to  vest  the 
title  and  possession  of  such  property  in  the  receiver,  accord- 
ing to  the  lex  loci  ret  sites.  Booth  v.  Clark,  17  Howard 
(U.  S.),  322  (1854). 

In  Hurd  v.  City  of  Elizabeth,  41  N.  J.  Law  Eeports,  1 
(1879),  it  was  said  that  Booth  v.  Clark  belonged  to  a  train 
of  decisions  involving  a  controversy  between  the  receiver 
and  creditors  of  the  person  whose  property  had  been  placed 
under  the  control  of  the  receiver,  and  it  was  decided  that 
the  correct  rule  was  to  the  effect  that  a  receiver  cannot  sue, 
or  otherwise  exercise  his  functions,  in  a  foreign  jurisdic- 
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tion,  -whenever  such  acts,  if  sanctioned,  would  interfere 
with  the  pohcy  established  by  law  in  such  foreign  jurisdic- 
tion. But  that  after  protecting  its  own  citizens  and  laws, 
the  officer  of  the  foreign  tribunal  should  be  acknowledged 
and  aided. 

Tlie  power  of  a  Pennsylvania  court  to  dispose  of  assets 
coming  into  the  hands  of  a  receiver  appointed  by  it  is  a. 
matter  of  judicial  discretion. 

Where  the  assets  of  a  foreign  corporation  in  the  posses- 
sion of  a  receiver  here,  are  claimed  by  the  foreign  receiver, . 
the  right  of  domestic  creditors  not  being  involved,  the  court 
will  remit  such  assets  to  the  foreign  receiver  for  distribu- 
tion. Resident  members  of  a  foreign  corporation  are  not 
domestic  creditors.  They  claim  under  the  corporation  and 
not  against  it.     Kean  v.  Iron  Hall,  3  Dist.  Rep.,  323  (1894), 

§  5595.    General  Authority  of  and  Kestrietions  upon  Receivers. 

Although  this  work  is  only  designed  as  a  guide  in  mat- 
ters of  Practice,  the  following  suggestions  gleaned  from 
text-books  and  cases  may  not  be  out  of  place  : 

Receivers  are  simply  officers  of  the  court  appointing 
them,  and  should  do  no  act  save  as  directed. 

§  5596.    Their  Powers  are  only  Co-extensive  with  the  Juris- 
diction of  the  Court  which  Appoints  them. 

They  can  declare  no  dividends,  and  can  make  no  dis- 
bursements except  as  ordered.  A  receiver  is  not  an  assignee 
nor  the  agent  of  either  party.  If  a  receiver  be  ordered  to 
pay  to  A. ,  he  cannot  deduct  a  personal  claim  he  has  against 
A.  As  a  general  rule  he  cannot  repair  or  improve  without 
obtaining  leave  from  the  court.  If  he  should  do  so  the 
court  may  refer  to  a  master  the  question  of  the  allowance 
of  the  expenditures  as  reasonable  and  for  the  lasting  bene- 
fit of  the  estate.  Where  a  receiver  of  real  property  has  a 
general  direction  to  manage  it,  he  may  obtain  leave  of  the 
master  without  special  application  to  the  court. 

A  receiver  is  entitled  to  instruction  of  the  court  and  to 

counsel. 

The  appointment  of  a  receiver  cannot  affect  rights  under 

a  prior  and  good  contract. 


392  EECBIYEBS. 

Where  a  railroad  company  has  no  power  to  lease  its 
unexercised  franchises,  its  lessee  cannot  put  in  force  unexe- 
cuted franchises  of  construction.  Nor  can  the  lessee's  re- 
ceiver do  so.  Lewis  v.  R.  B.  Co.,  39  Leg.  Int.,  13  (1881). 
(See  the  note  at  the  conclusion  of  opinion  of  Ross,  P.  J.) 

He  cannot  bring  summary  proceedings  against  a  tenant 
nor  commence  any  suit  withoLit  authority.  Chase  v.  Good- 
ale,  2  Luzerne  Law  Times  (N.  S.),  107  (1880). 

The  receiver  is  entitled  to  the  possession  of  firm  papers 
in  the  hands  of  the  partners  and  of  third  parties.  Rusliton 
V.  Harrington,  1  W.  N.,  79  (1874). 

The  authority  of  a  partnership  receiver  is  conferred  by 
law,  and  is  not,  like  that  of  a  voluntary  assignee,  derived 
from  the  appointment  of  the  parties.  The  receiver  succeeds 
to  the  equitable  rights  and  remedies  of  the  firm,  as  well  as 
to  the  legal  title  of  the  partners  as  joint  tenants.  He  can 
therefore  contest  a  fraudulent  sale  by  one  of  the  partners, 
before  the  receivership.  Wallace  v.  Yeager,  4  Phila.,  251 
(1861). 

§  5597.    Federal   Receiver  to  Operate   Property  according   to 
Law  of  State  where  Located. 

The  Act  of  Congress  apiDroved  August  13,  1888,  Chap. 
866,  §  2  (supplement  to  R.  S.  U.  S.,  1S74-1S91,  p.  613),  pro- 
vides that  a  Federal  receiver  shall  manage  and  operate 
property  in  his  possession,  "according  to  the  requirements 
of  the  valid  laws  of  the  State  in  which  such  property  shall 
be  situated,  in  the  same  manner  that  the  owner  or  possessor 
thereof  would  be  bound  to  do  if  in  possession  thereof." 
Wilfull  violation  of  this  section  is  declared  to  be  a  misde- 
meanor. 

§  5598.    Liability  of  Receiver. 

He  can  only  distribute  as  directed.  Jordan  v.  BlaJcely, 
Vo  Lancaster  Bar,  99  (1881). 

He  must  follow  the  decree,  and  is  liable  for  loss  if  he  de- 
part from  it,  though  in  good  faith  and  under  advice.  Mc- 
Ca/j  V.  Black,  36  Leg.  Int.,  471  (1879),  affirmed  in  Black's 
Appeal,  38  Id.,  441  (1881). 
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He  will  not  be  punished  for  delay  occasioned  by  request; 
of  the  partners. 

If  at  request  of  all  and  by  advice,  he  continues  business 
at  a  loss,  he  is  not  liable.  He  is  entitled  to  a  credit  for  the 
storage  and  insurance  of  articles  he  could  not  sell ;  Mc- 
DowelVs  Appeal,  4  Pennypacker,  384  (1884) ;  he  is  not  liable 
for  accounts  a  reliable  agency  could  not  collect.     Ibid. 

The  following  may  be  regarded  without  citation  as  ac- 
c'-'pted  : 

r  5399.    General  Principles  touching  Liability  of  Eeeeivers. 

They  are  liable,  of  course,  to  the  court  making  the  appoint- 
:)ient,  and  generally  not  to  another  court.  They  are  responsi- 
ble for  improper  payments,  for  fraud  or  negligence  resulting 
in  loss  to  property  in  their  possession,  for  rent  of  premises 
leased  before  their  appointment  if  they  elect  to  take  posses- 
sion or  do  something  equivalent  thereto,  for  loss  of  moneys 
deposited  in  their  private  account  or  to  their  private  gain, 
■or  in  such  manner  as  to  be  beyond  their  exclusive  control, 
for  employing  the  trust  property  in  private  business,  for 
forcibly  taking  possession  of  property  without  authority, 
for  breach  of  duty  as  common  carriers  in  another  State, 
even  in  the  courts  of  that  State,  and  an  administrator  of  a 
deceased  receiver  who  accounts  for  receipts  by  his  decedent 
may  be  ordered  to  pay  over  the  amount  due.  Eeeeivers 
are  liable  officially  (leave  of  the  court  to  sue  being  first  ob- 
tained) for  injuries  sustained  by  negligent  management  of 
a  road.  In  Meara's  Adinr.  v.  Holbrook,  20  Ohio,  137  (1870), 
this  principle  was  applied  in  favor  of  an  employee.  This 
liability  is  not  personal.  They  are  also  liable  officially  for 
negligence  as  common  carriers.  Blimientlial  v.  Brainerd, 
38  Vt.,  402  (1866). 

Where  the  receiver,  by  a  complication  of  suits,  is  unable 
to  pay  out  the  funds  in  his  hands,  and  there  is  no  finding 
that  he  has  used  the  money  personally,  he  cannot  be 
din.rg'ed   with   interest.      Wallace's  Appeal,  3  W.  N.,  468 

.V  i'<^ceiver  is  liable  for  his  failure  to  invest  funds  at 
int'-ji-vst  ii6  per  decree.     Hicks  v.  illcks,  3  Atk.,  274  (1744). 
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A  receiver's  liability  to  others  can  only  be  enforced  by 
suit  brought  by  leave  of  the  court.  He  is  not  liable  person- 
ally on  a  covenant  executed  officially,  nor  for  the  failure 
of  the  drawer  of  bills  of  exchange  who  was  in  good  credit 
when  the  receiver  purchased,  nor  for  rent  of  premises 
where  the  business  was  conducted,  if  the  receiver  were  never 
possessed  of  any  property  on  which  the  landlord  had  the 
right  to  distrain,  nor  for  a  loss  arising  from  default  of 
parties  in  interest. 

§  5600.    The  Enforcement  of  a  Decree  against  a  Receiver 

is  by  attachment.  The  order  should  be  in  the  alternative 
to  pay,  or  in  default  thereof  to  be  attached.  He  is  liable 
after  the  bill  is  dismissed  for  all  funds,  in  his  hands  until 
finally  discharged. 

§  5601.    Good  Faith.  Always  Required. 

Where  a  receiver  was  appointed  at  night  and  he  sold  at 
private  sale  early  the  next  day,  the  proceeding  was  set 
aside  and  the  appointment  vacated.  Simmons  v.  Wood,  45- 
How.  Pr.,  268  (18Y3). 

§  5602.    Receivers'  Certificates. 

The  power  of  a  court  to  authorize  the  issue  of  receivers' 
certificates  to  the  impairment  of  existing  prior  liens  has  been 
the  subject  of  grave  discussion.  On  the  one  hand,  a  mort- 
gagee might  reasonably  argue  that  no  power  can  disturb, 
postpone  or  dilute  his  security.  On  the  other  side,  it  might 
be  contended  that  the  danger  of  ruin,  even  to  the  mort- 
gagee, was  so  great,  the  peril  to  all  so  imminent,  that  if 
money  could  not  be  raised  the  property  would  fall  to  pieces. 
Like  a  ship  on  a  reef  or  abandoned,  the  salvors  might  claim 
ahead  of  all  others. 

In  Wallace  v.  Loomis,  97  U.  S.,  146  (1877),  a  suit  was 
brought  against  a  railroad  for  foreclosure  of  a  first  mort- 
gage. Eeceivers  were  appointed,  who  were  authorized  to 
put  the  road  in  repair  and  to  operate  it,  to  complete  any 
unfinished  portions  and  to  procure  rolling  stock,  and  for 
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these  purposes  to  borrow  money  and  issue  certificates  of 
indebtedness  therefor,  which  should  be  a  first  Hen  on  the 
property,  payable  before  certain  first  mortgage  bonds. 
These  certificates  were  afterwards  ordered  to  be  paid  from 
the  proceeds  of  the  sale  of  the  road  befoi-e  any  of  the  first 
mortgage  bonds  or  coupons  were  paid.  Upon  ajjpeal  by  a 
holder  of  second  mortgage  bonds  who  had  become  a  party 
to  the  suit  for  foreclosure,  Mr.  Justice  Bradley  said  : 

"  The  power  of  a  court  of  equity  to  appoint  managing 
receivers  of  such  property  as  a  railroad  when  taken  under 
its  charge  as  a  trust  fund  for  the  payment  of  incumbrances, 
and  to  authorize  such  receivers  to  raise  money  necessary 
for  the  preservation  and  management  of  the  property,  and 
make  the  same  chargeable  as  a  lien  thereon  for  its  repay- 
ment, cannot  at  this  day  be  seriously  disputed.  It  is  a 
part  of  that  jurisdiction  always  exercised  by  thp  court  by 
which  it  is  its  duty  to  protect  and  preserve  the  trust  funds, 
in  its  hands.  It  is  undoubtedly  a  power  to  be  exercised 
with  great  caution,  and  if  possible  with  the  consent  or  ac- 
quiesence  of  the  parties  interested  in  the  fund." 

Wallace  v.  Loomis  was  followed  iu  Miltenherger  v. 
Logansporf  Railway  Co. ,  lOnU.  S.,  2S(>  (lSs2.),  and  in  Union- 
Trust  Co.  V.  Illinois  Midland  Co.,  117  U.  R.,  431(188.5). 
In  the  latter  case  Mr.  Justice  Blatchpord  said  : 

"  Property  subject  to  liens  and  claims  and  debts,  of 
various  characters  and  ranks,  which  is  brought  within 
the  cognizance  of  a  court  of  equity  for  administration, 
and  conversion  into  money,  and  distribution,  is  a  trust 
fund.  It  is  to  be  preserved  for  those  entitled  to  it. 
This  must  be  done  by  the  hands  of  the  court,  through 
officers.  The  character  of  the  property  gives  character  to- 
the  particular  species  of  preservation  which  it  requires. 
Unimproved  land  may  lie  idle,  with  only  payment  of  taxes. 
Improved  property  should  be  rented.  Movable  property 
that  is  not  perishable  may  be  locked  up  and  kept,  but  if 
perishable,  it  must  be  sold,  by  way  of  preservation.  A 
railroad,  and  its  appurtenances,  is  a  peculiar  species  of 
property.  Xot  only  will  its  structures  deteriorate  and 
decay  and  perish  if  not  cared  for  and  kept  up,  but  its  busi- 
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ness  and  goodwill  will  pass  away  if  it  is  not  run  and  kept 
in  good  order.  Moreover,  a  railroad  is  a  matter  of  public 
concern.  The  franchises  and  rights  of  the  corporation  which 
constructed  it  were  given  not  merely  for  private  gain  to  the 
corporators,  but  to  furnish  a  public  highway  ;  and  all 
persons  who  deal  with  the  corporation  as  creditors  or  holders 
of  its  obligations  must  necessarily  be  held  to  do  so  in  the 
view,  that,  if  it  falls  into  insolvency  and  its  affairs  come 
into  a  court  of  equity  for  adjustment,  involving  the  transfer 
of  its  franchises  and  property,  by  a  sale,  into  other  hands, 
"to  have  the  purposes  of  its  creation  still  carried  out,  the 
-court,  while  in  charge  of  the  property,  has  the  power,  and, 
under  some  circumstances,  it  may  be  its  duty,  to  make  such 
repairs  as  are  necessary  to  keep  the  road  and  its  structures 
in  a  safe  and  proper  condition  to  serve  the  public.  Its 
power  to  do  this  does  not  depend  on  consent,  nor  on  prior 
notice.  Consent  is  desirable,  but  is  seldom  practicable, 
where  the  debts  exceed  the  value  of  the  property.  Though 
prior  notice  to  persons  interested,  by  notifying  them  as 
parties,  first  requiring  them  to  be  made  parties  if  they  are 
not,  is  generally  the  better  way,  yet  many  circumstances 
may  be  judically  equivalent  to  prior  notice.  A  full  oppor- 
tunity to  be  heard,  on  evidence,  as  to  the  propriety  of  the 
expenditures  and  of  making  them  a  first  lien,  is  judicially 
equivalent.  The  receiver,  and  those  lending  money  to  him 
on  certificates  issued  on  orders  made  without  prior  notice  to 
parties  interested,  take  the  risk  of  the  final  action  of  the 
court  in  regard  to  the  loans.  The  court  always  retains 
control  of  the  matter,  its  records  are  accessible  to  lenders 
and  subsequent  holders,  and  the  certificates  are  not  negoti- 
able instruments." 

In  Beach  on  Eeceivers,  §  STi),  it  is  said  : 

"  When  a  receiver  of  the  property  of  a  railroad  company 
has  been  appointed,  pending  the  foreclosure  of  a  mortgage 
upon  the  road,  it  sometimes  may  occur  that,  in  order  to  the 
proper  preservation  of  the  property,  and  the  regular  and 
efficient  management  of  the  trust  while  in  the  receiver's 
hands,  it  is  necessary  for  him  to  use  money  beyond  the 
•current  income.     In  such  a  case,  upon  a  proper  application, 
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it  is  usual  for  the  court  to  authorize  him  to  borrow  money 
upon  the  credit  of  the  property.  The  negotiation  of  these 
loans  has  given  rise,  within  recent  years,  to  a  comparatively 
new  form  of  security,  known  as  a  receiver's  certificate. 
This  may  be  defined  to  be  a  non-negotiable  evidence  of  debt, 
or  debenture,  issued  by  authority  of  a  court  of  chancery,  as . 
a  first  lien  upon  the  property  of  a  debtor  corporation  in  the 
hands  of  a  receiver.  Within  the  past  twelve  or  fifteen  years 
these  certificates,  to  the  amount  of  many  millions  of  dollars, 
have  been  issued,  and  the  courts  are  constantlj^  authorizing 
the  further  issue  of  them,  ostensibly  for  the  preservation  of 
the  property  and  in  the  interest  of  the  bondholders,  but  it 
is  believed,  in  a  majority  of  the  cases  in  which  they  are 
issued,  to  the  hindrance  and  delay  of  a  prompt  foreclosure, 
to  the  impairment  of  the  bondholders'  security,  and  to  the 
scandal  of  the  courts  of  eqtiity." 

The  same  text  writer  says  (§  380)  :  "  It  is  clear  that  the 
courts  of  chancery  in  this  country  will  recognize  the 
receiver's  right,  in  a  proper  case,  to  issue  these  certificates, 
but  *  *  *  the  power  is  regarded  a  dangerous  one,  and  one 
very  likely  to  be  abused,  and,  in  consequence,  to  be  exercised 
sparingly,  and  with  scrupulous  regard  to  the  rights  of  the 
creditors.     Otherwise,  it  is  merely  a  license  to  do  mischief."' 

The  general  principles  applicable  to  the  issuance  of 
receivers'  certificates  seem  to  be,  that  they  cannot  be  issued 
for  any  purpose  not  necessary  for  the  preservation  of  the^ 
property.  Yet  the  decree  authorizing  their  issue  is  con- 
clusive as  to  questions  of  propriety  upon  all  persons  inter- 
ested, who  have  had  their  day  in  court,  or  who,  having  had 
an  opportunity  to  be  heard,  have  not  objected. 

The  court  authorizing  certificates  luill  direct  their  pay- 
ment. Neafie's  Appeal,  22  W.  N.,  31  (1888);  Banking 
Association  v.  Shipbuilding  Co.,  19  W.  N.,  471  (188(3). 

§  5603.  The  Surety  of  any  Receiver,  etc.,  may  Require  the 
Filing  of  Statements  exhibiting  the  Manner  of  the 
Investment  of  the  Trust  Funds— If  Investment  Im- 
proper or  Insecure,  Receiver  may  be  Removed. 

The  Act  of  June  3,  1893  (P.  L.,  273),  provides  : 
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That  in  case  any  surety  or  sureties,  or  the  representatives  of  any  surety 
■or  sureties  upon  the  bond  of  any  trustee,  committee,  guardian,  assignee, 
receiver,  administrator,  executor,  or  other  person  liaving  trust  funds  in  his 
hands,  or  any  person  interested  in  the  trust,  shall  apply  to  the  trustee, 
committee,  guardian,  assignee,  receiver,  administrator,  executor,  or  other 
person  having  trust  funds  in  his  hands,  for  a  complete  and  detailed  state- 
ment of  the  nature  and  character  of  the  securities  in  which  the  said  trust 
funds  are  invested,  and  the  said  trustee,  committee,  guardian,  assignee, 
receiver,  administrator,  executor,  or  other  person  having  trust  funds  in  his 
hands,  shall  fail  for  the  space  of  ten  days  to  furnish  such  statement,  or  if 
.such  statement  having  been  furnished,  it  shall  appear  to  the  said  surety  or 
.sureties,  or  the  representatives  of  said  surety  or  sureties,  or  other  persons 
interested  in  said  trust,  that  the  funds  in  the  hands  of  the  said  trustee, 
committee,  guardian,  assignee,  receiver,  administrator,  executor,  or  other 
person  having  trust  funds  in  his  hands,  are  badly  invested  so  as  to  be  likely 
to  result  in  a  loss  to  the  trust,  the  said  surety  or  sureties,  or  the  representa- 
tives of  said  surety  or  sureties,  or  other  person  interested  in  the  trust,  may 
present  a  petition  to  the  court  having  jurisdiction  of  said  trust,  praying 
that  an  order  issue  requiring  the  said  trustee,  committee,  guardian,  assignee, 
receiver,  administrator,  executor,  or  other  person  having  trust  funds  in  his 
hands,  to  file  in  said  court  a  complete  and  detailed  statement  of  the  manner 
and  securities  in  vrhich  said  trust  funds  are  invested  within  twenty  (20) 
days  after  service  of  said  order,  unless  the  time  be  enlarged  by  the  court. 
Whereupon  the  said  court  shall  issue  said  order,  and  if,  upon  such  state- 
ment being  filed,  it  shall  appear  to  the  court  that  the  said  trustee,  commitee, 
guardian,  assignee,  receiver,  administrator,  executor,  or  other  pereon 
having  trust  funds  in  his  hands,  has  used  the  said  trust  funds  himself,  or 
has  invested  them  in  securities  outside  the  State  of  Pennsylvania,  or  in 
securities  which  are  likely  to  cause  a  loss  to  the  trust,  shall  order  a  final 
account,  and  upon  payment  of  the  fund  to  his  successor,  or  into  court,  the 
said  court  shall  remove  the  said  trustee,  committee,  guardian,  assignee, 
receiver,  administrator,  executor,  or  other  person  having  trust  funds  in  his 
hands,  unless  in  the  case  of  investments  of  the  fund  outside  of  this  State  it 
shall  appear  to  the  court  that  such  investments  are  safe  and  good,  and  not 
likely  to  result  in  a  loss  to  the  trust,  in  which  case  the  court  may  by  its 
decree  approve  such  investments. 

This  act  shall  apply  to  all  trusts,  whether  the  same  be  within  the 
jurisdiction  of  the  Orphans'  Court,  of  Common  Pleas,  or  of  a  court  of  equity. 

§  5604.    Compensation  of  Receivers. 

The  compensation  of  a  receiver  is  not  regulated,  in  Penn- 
sylvania, by  any  statute,  but  must  be  settled  by  the  court 
having  jurisdiction  of  his  accounts.  The  amount  of  com- 
pensation depends  upon  the  time  and  labor  required  for  the 
proper  performance  of  his  duties,  the  value  of  which  must 
1)6  measured  by  ordinary  business  standards,  and  the  ac- 
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tivity,  integrity  and  dispatch  with  which  the  work  of  the 
receivership  is  conducted.  Allowances  claimed  for  expenses 
should  be  carefully  scrutinized,  and  if  unnecessary  or  ex- 
travagant, should  be  reduced  or  disallowed.  Money  in  his 
hands  for  any  considerable  time  should  be  invested  under 
order  of  the  court  and  not  mixed  with  his  private  funds. 
Schwartz  v.  Oil  Co.,  153  Pa.  St.,  283  (1893).  See  PowelVs 
Estate,  163  Pa.  St.,  351  (1894.) 

g  5605.    To  Obtain  Order  of  Sale  of  Realty, 

the  evidence  of  necessity  should  be  clear.  Sales  by  a  re- 
ceiver pass  a  title,  which  cannot  be  collaterally  questioned, 
if  the  court  had  full  jurisdiction. 

A  railroad  company  whose  property  has  been  sold  at  a 
receiver's  sale  cannot  recover  in  ejectment  part  of  the  road- 
bed located  in  one  county,  upon  the  ground  that  the  sale 
was  fraudulent.  Railway  Co.  v.  Railroad  Co.,  152  Pa.  St., 
96  (1892). 

§  5606.    If  the  Order  of  Sale  be  Irregular, 

the  only  remedy  is  by  application  in  that  court. 

The  court  cannot  direct  a  receiver  to  sell  real  estate  so 
that  the  judgment  creditors  are  deprived  of  their  liens. 
In  re  Lebanon  Brewing  Co.,  3  Dist.  Eep.,  260  (1893). 

§  5607.    Conflrmation  of  Sale  by  Court 

should  always  be  entered  before  deed  made,  if  the  author- 
ity to  sell  was  subject  to  the  order  of  the  court. 

But  where  the  direction  does  not  contain  those  words, 
the  irregularity  of  executing  the  deed  before  confirmation 
renders  the  transaction  only  voidable,  and  a  subsequent  con- 
firmation destroys  the  objection. 

§  5608.    Sales  of  Personalty 

may  be  made  in  the  manner  approved  by  a  sound  discretion 
of  the  receiver.     The  court  will  not  set  aside  the  sale  merely 
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because  of  a  difference  of  opinion  as  to  the  best  method  of 
selling. 

Sales  by  process  of  execution  and  of  decedent's  landa 
work  a  conversion  of  the  debtor's  property  to  the  creditor's 
use,  and  extinguish  the  interest-bearing  property  of  the 
claims.  But  in  case  of  a  receiver's  sale,  the  claims  of  cred- 
itors bear  interest  until  allowed  by  the  auditor.  McCay  v. 
Black,  14  Phila.,  635  (18Y9). 

A  receiver  who  makes  a  partial  distribution  under  an  in- 
terlocutory order  should  require  a  refunding  bond  in  double 
the  amount  paid.     Sykesy.  Thornton,  152  Pa.  St.,  94  (1892). 

§  5609.    Keceivers  Cannot  Purchase. 

The  general  rule  which  forbids  a  trustee  to  profit  by  the 
trust  applies  to  receivers.  They  cannot  purchase  at  their 
own  sales.  If  they  do  so  the  purchase  will  be  for  the  bene- 
fit of  those  in  interest,  and  at  their  option  will  be  voidable. 
This  applies  even  to  one  who  has  ceased  to  be  a  receiver  of 
the  lands  sold.  The  rule  is  entirely  independent  of  any 
question  of  fraud.  It  applies  although  the  sale  is  judicial 
under  a  decree  against  the  receiver  upon  a  title  paramount 
to  that  of  the  cestui  que  trust.  In  Jewett  v.  Miller,  10  N. 
Y.,  402  (1852),  Johnson,  J.,  said  : 

When  Miller  purchased  the  premises  in  qtiestiou  at  the  master's  sale, 
December  1,  1842,  he  was  a  receiver  of  the  Wayne  County  Bank.  The  sale 
was  made  on  a  foreclosure  of  a  mortgage  made  by  one  Williams,  then  the 
owner  of  the  premises,  to  Minot  C.  Morgan  and  others,  dated  October  15, 
1838,  which  mortgage  was  assigned  first  to  the  Wayne  County  Bank  by 
Morgan  and  others,  and  afterward  by  the  bank  to  the  people  of  the  State 
of  New  York  as  collateral  security  for  moneys  borrowed  by  the  bank  fi-om 
the  canal  fund.  After  this  last  assignment,  Williams  sold  the  premises  to 
the  defendant,  Cook,  who  gave  his  mortgage  for  the  purchase-money,  and 
this  mortgage  was  assigned  by  AVilliams  to  the  bank  as  security  for  a  debt 
due  by  him  to  the  bank.  On  the  28th  of  August  1841,  as  receiver  of 
the  Wayne  County  Bank,  Miller  procured  a  quit-claim  deed  of  the  premises 
from  Cook  and  wife.  Miller  then  as  receiver  had  the  right  to  redeem  the 
mortgage  assigned  as  security  to  the  State,  and  also  the  general  equity  of 
redemption  by  the  quit-claim  from  Cook  and  wife.  Thus  situated  upon  the 
foreclosure  by  the  State,  he  became  the  purchaser  of  the  premises.  It  is 
contended,  on  the  part  of  defendant  Miller,  that  his  case  is  out  of  the  gen- 
eral rule  which  forbids  a  trustee  to  purchase  on  his  own  account  the  trust 
property,  upon  the  ground  that  the  sale  in  this  case  was  a  judicial  sale, 
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made  under  a  decree  against  the  trustee,  and  based  upon  a  title  paramount 
to  the  title  of  the  trustee,  and  to  the  interest  of  the  cestuis  que  trust.  That 
this  is  not  the  rule  was  adjudged  in  the  case  of  Van  Epps  v.  Van  Epps,  9 
Paige,  237;  Iddings  v.  Bruen,  4  Saudf.  Ch.  E.,  263.  It  is  hardly  possible 
to  state  the  rule  of  equity  too  broadly  or  too  strongly.  It  wUl  not  permit 
a  trustee  to  subject  himself  to  the  temptation  which  arises  out  of  the  con- 
flict between  the  interest  of  a  purchaser  and  the  duty  of  a  trustee.  It  ^as 
Miller's  duty  as  receiver  to  make  the  property  bring  the  largest  possible 
price  ;  but  as  purchaser,  this  was  not  his  interest.  The  rule  is  entirely  in- 
dependent of  the  question  whether  in  point  of  fact  any  fraud  has  intervened. 
It  is  to  avoid  the  necessity  of  any  such  inquiry  in  which  justice  might  be 
balked,  that  the  rule  takes  so  general  a  form.  After  the  purchase  by 
Miller,  it  follows  that  his  cestuis  que  trust  had  the  right  either  to  demand  a 
re-sale  of  the  property,  or  to  adopt  his  purchase  as  made  for  their  benefit, 
subject  of  course,  in  the  latter  case,  to  his  lien  for  advances.  Slade  v. 
Van  Vechten,  11  Paige,  21." 

The  sale  may  be  set  aside  even  after  confirmation  by  the 
court. 

With  consent  of  all  parties  and  leave  of  the  cornet  a 
receiver  may  become  a  tenant. 

%  5610.    Siiits  By  and  Against  Receivers. 

Where  there  is  an  attachment  or  execution  prior  to  the 
receivership.  Until  the  appointment  has  been  perfected 
and  the  receiver  is  actually  in  possession,  a  creditor  is  not 
debarred  from  proceeding  to  execution.  And  if  the  prop- 
erty be  already  in  the  custody  of  the  law  under  other  pro- 
cess, proceeding  with  the  execution  is  not  a  disturbance  of 
the  receiver's  possession.  Darling  v.  Transportation  Co., 
2  Kulp,  142  (1880). 

An  attachment  of  property  prior  to  the  appointment 
may  be  proceeded  with  to  judgment.     Bank  v.   R.  R.  Co., 

4  W.  N.,  264  (18T7). 

The  appointment  of  a  receiver  for  a  corporation  does 
not  abate  attachment  proceedings  instituted  prior  to  the 
dissolution  of  the  corporation.  Hays  v.  Fire  Insurance 
Co7npany,  99  Pa.  St.,  621  (1882). 

In  Pickersgill  v.  Myers,  99  Pa.  St.,  602  (1882),  an 
attachment  was  issued  against  an  insurance  company  which 
subsequently  dissolved  under  the  Act  of  1876,  and  a  re- 
ceiver was  appointed.  Held,  That  such  appointment  did 
not  dissolve  the  attachment,  as  under  §  49  of  the  above  act 
26 
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the  receiver  had  power  to  prosecute  and  defend  suits.  The 
plaintiff  in  the  attachment  could  substitute  the  receiver 
and  then  proceed  with  his  suit. 

3  5611.    How  Suits  Brought  by  Receiver. 

A  receiver  should  sue  in  the  name  of  the  party  for  whom 
he  was  appointed,  and  should  not  bring  the  action  in  his 
own  name.  WiseJierY.  Myers,  3  Dist.  Rep.,  687  (1894). 
The  suit  is  frequently  entitled  : 

The  Company,  in  the  lands  of  A.  B. ,  Eeceiver  v.  C.  D. 

He  should  also  obtain  leave  of  the  court  which  appointed 
him,  befoi'e  bringing  suit.     Wisener  v.  Myers  (supra). 

It  is  usual  and  expedient,  in  all  cases  of  receivership,  to 
have  the  decree  appointing  the  receiver  recite  his  authority 
to  "  bring,  prosecute  and  defend  all  suits  at  law  or  in 
equity  which  in  his  judgment  may  be  necessary  for  the 
preservation  and  protection  of  the  property  and  interests 
under  his  care  and  control. " 

The  plaintiff's  statement  of  claim  should  show  his 
previous  authority  to   sue. 

A  receiver  of  a  partnership  cannot  bring  an  action  of 
trover  in  his  own  name  against  a  person  who  had  converted 
the  firm's  assets  before  the  receiver's  a{)pointment.  He 
must  sue  in  the  name  of  the  firm.  Yeager  v.  Wallace,  44 
Pa.  St.,  294  (1863).  In  that  case  Judge  Strong  said  : 
"I  do  not  find  it  ha^  ever  been  decided  that  a  receiver  can 
sue  in  his  own  name  for  any  debt,  claiixi  or  demand  of  a 
I)arty  of  whose  effects  he  has  been  appointed  receiver,  or  to 
recover  the  possession  or  control  of  any  real  estate  or  choses 
in  action  of  such  party,  unless  some  statute  has  enabled 
him.  He  has  always  been  regarded,  not  as  having  the 
legal  right,  but  as  a  mere  custodian  to  take  charge  of  the 
property  during  a  pending  litigation.  If  possession  bo 
withheld  from  him  by  the  party  whose  property  has  been 
taken  charge  of  by  the  court,  delivery  to  the  receiver  is  en- 
forced by  attachment.  If  a  third  person,  not  a  party  to 
,the  proceedings  in  equity,  withhold  the  property,  suit  may 
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be  brought  by  the  receiver  with  the  consent  of  the  court, 
but  he  must  bring  it  in  the  name  of  him  who  has  the  legal 
right.  *  *  *  There  is  no  act  of  Assembly  in  this  State  that 
gives  to  a  receiver  of  a  court  of  equity  anything  more  than 
an  equitable  interest  in  the  property  or  rights  in  action  com- 
mitted to  his  charge,  or  which  invests  him  with  the  legal 
ownership." 

But  where  the  goods  had  come  into  the  actual  possession 
of  the  receiver,  and  he  had  sold  them  by  leave  of  court,  it 
ivas  held  that  he  could  maintain  an  action  in  his  own  name 
for  the  purchase-money.  Singerly  v.  Fox,  '16  Pa.  St.,  112 
(1874).  Where  the  transaction  is  with  the  receiver,  he 
should  sue  in  his  own  name.  Coal  Co.  v.  Scliada,  11  W. 
K,  20  (1881). 

§  5612.    Suits  Against    Seceivers — Previous  Leave   Necessary 
where  Receivers  Appointed  by  State  Court. 

Leave  of  the  proper  court  must  first  be  obtained  before 
bringing  a  suit  against  receivers.  Barton  v.  Barbour,  104 
U.  S.  Eep.,  126  (1881)  ;  Anderson  v.  R.  R.  Co.,  2  C.  C. 
Eep.,  402  (1886)  ;   Wert  v.  Kehii,  Id.,  405  (1886). 

In  Commonwealth  v.  Young  et  al.,  11  Phila.,  606  (1876), 
a  receiver  was  appointed  of  a  rolling  mill.  Subsequently, 
and  without  leave  of  court,  a  replevin  was  issued  for 
-certain  property  which  was  in  the  receiver's  hands, 
which  writ  was  execLited  by  tlie  sheriff.  A  rule  for  an 
attachment  against  the  sheriff  and  other  parties  to  the 
writ  of  replevin,  for  contempt  of  court,  was  made  absolute, 
Elwell,  p.  J.,  holding  :  (1)  That  the  receiver's  possession 
was  the  possession  of  the  court  ;  (2)  that  any  attempt  to 
disturb  sucli  possession,  without  leave  of  the  court,  was  a 
contempt  ;  (3)  that  the  sheriff  was  not  protected  by  the 
process  in  his  hands,  as  it  had  not  been  issued  by  leave  of 
court ;  (4)  that  though  the  plaintiff  in  the  replevin  claimed 
title  paramount  to  that  of  the  receiver,  yet,  in  order  to  as- 
sert that  right,  he  must  obtain  the  court's  permission  to 
proceed  ;  and  (5)  that  the  court  would  not  only  protect  the 
receiver's  lawful  possession,  against  violence,  but  also 
against  suits  at  law. 
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In  Bohinson  v.  Bailroad  Co.,  QQ  Pa.  St.,  160  (18T0),  an 
execution  against  real  estate  in  the  hands  of  a  receiver  was 
set  aside. 

§  5613.    Federal  Receivers  may  be   Sued    without    Previous 
Leave  of  Court. 

The  Act  of  Congress,   approved  Aug.  13,  1888,   Chap. 
3,  §  3  (Supplement  to  E.  S.  U.   S.,  18Y1-1892,  p.   614), 
provides  : 


That  every  receiver  or  manager  of  any  property  appointed  by  any 
court  of  the  United  States  may  be  sued  in  respect  of  any  act  or  transaction 
of  his  in  carrying  on  the  business  connected  with  such  property,  vcithout 
the  previous  leave  of  the  court  in  which  such  receiver  or  manager  was 
appointed ;  but  such  suit  shall  be  subject  to  the  general  equity  jurisdiction 
of  the  court  in  which  such  receiver  or  manager  was  appointed,  so  far  as- 
the  same  shall  be  necessary  to  the  ends  of  justice. 


§  5614.    How   Judgment    in    State    Court    Enforced   Against 
Federal  Receivers. 

A  Judgment  against  a  corporation  obtained  in  a  State 
court  cannot  be  collected  out  of  funds  in  the  hands  of  a  re- 
ceiver appointed  by  the  U.  S.  court.  Those  funds  are  be- 
yond the  jurisdiction  of  the  State  court.  R.  R.  Co.  v. 
Fitch,  20  Ind.,  498  (1863). 

In  such  a  case  the  plaintiff  should  petition  the  Federal 
court  for  leave  to  sue  the  receiver  or  for  an  order  to  pay 
the  amount  recovered.     Ibid. 

In  Thompson  v.  McCleary,  159  Pa.  St.,  189  (1893),  an 
execution  was  issued  against  property  of  a  corporation  in 
the  hands  of  a  receiver,  under  a  judgment  against  an 
agent  of  the  corporation.  It  was  claimed  by  the  execution 
creditor  that  the  corporation,  by  permitting  the  agent  to 
do  business  in  his  own  name,  was  estopped  from  claiming 
the  goods.     The  execution  was  restrained. 

The  appointment  of  a  receiver  will  not  prevent  the 
settlement  of  an  account  against  a  railroad,  in  its  name 
alone,  for  taxes  on  gross  receipts  due  the  State  under  th& 
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Act  of  June  7,  1879.     B.  R.  Co.  v.  Comm.,  104  Pa    St    81 

(1S83). 

The  defendants  cannot  set  up  that  the  money  demanded 
is  not  needed  to  pay  the  debts  of  the  corporation,  or  that 
the  latter  had  been  engaged  in  an  unlawful  enterprise.  If 
they  owe  the  corporation  they  must  pay  the  receiver. 
McCarty's  Appeal,  110  Pa.  St.,  379  (1885). 

A  partnership  receiver  need  not  be  made  a  co-defendant 
in  a  suit  against  the  firm  upon  a  liability  incurred  before 
his  appointment,  unless  he  has  a  good  defense  to  the  claim. 
Seavey  v.  Jenkins,  15  W.  N.,  124  (1884). 

No  action  lies  against  a  corporation  for  negligence  after 
the  appointment  of  receivers.  The  suit  must  be  against 
them.  Howard  v.  Railroad,  6  County  Court  Eep.,  589 
(1889). 

Payment  under  decree,  although  improvidently  made, 
protects  the  receiver.  Palmer  v.  Allen,  26  W.  N.,  614 
(1890). 

If  the  order  were  obtained  by  mistake  or  fraud,  the  court 
may  require  payment  back  from  the  party  receiving  the 
fund.     Ibid. 


§  5615.    Service    upon    Receivers— Two  Receivers— Statute  of 
Limitations— Writ  of  Assistance. 

The  Act  of  June  13,  1836,  §  42,  which  relates  to  the  serv- 
ice of  summons  upon  corporations,  was  held  not  to  include 
an  action  against  receivers  of  an  insolvent  corporation  for 
a  tort  committed  by  them  in  the  management  of  its  affairs. 
Street  v.  Keim  (C.  P.  Luzerne  Co.),  4  Kulp,  290  (1886).  In 
Wert  V.  Keim,  2  C.  C.  Eep.,  405  (1886),  a  contrary  ruling 
was  made  by  the  Common  Pleas  of  Northampton  County, 
and  service  under  that  section  was  held  good.  See  Lewis  v. 
Seifert,  116  Pa.  St.,  628  (1887),  which  seems  to  establish,  the 
right  to  serve  the  receivers  in  any  place  they  may  be  found. 

When  two  receivers  are  appointed  hy  the  same  court  at 
different  times,  the  power  of  the  second  is  subordinate  to 
the  first,  and  he  is  only  entitled  to  act  after  the  appoint- 
ment of  the  first  is  determined. 
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As  to  the  effect  upon  the  Statute  of  Limitations  of  the 
appointment  of  a  receiver.  A  payment  by  the  receiver 
does  not  amount  to  an  acknowledgment  by  the  debtor  to 
take  the  case  out  of  the  statute.  Whitley  v.  Lowe,  2  DeG. 
&  J.,  704  (1858),  affirming  25  Beav.,  421  (1858).  But  the 
statute  ceases  to  run  in  a  court  of  equity  in  favor  of  a 
stranger. 

As  to  writ  of  assistance,  see  Chapter  on  "Executions," 
this  book. 


